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ST. LOUIS, MO., MAY 14, 1897. 

A novel application of the law governing 
the subject of false pretense in criminal prac- 
tice is found in the case of Jules v. State, 36 
Atl. Rep. 1027, recently decided by the 
Court of Appeals of Maryland. It was held 
that a representation by one that he has ex- 
traordinary and supernatural power to cure, 
is as to an existing fact; that its character as 
such is not changed by making simultane- 
ously a promise to exercise the alleged power 
in the future to cure the person to whom 
the representation is made; and that the so- 
licitation and acceptance of a fee, upon the 
faith of such representation and promise, will 
support an indictment and conviction on the 
charge of obtaining money under false pre- 
tenses. The allegations of the indictment 
were that the appellant, with intent to de- 
fraud, falsely represented himself to the pros- 
ecutors as a physician possessing extraordi- 
nary and supernatural powers to cure certain 
infirmities, and particularly that he could 
cure and would cure the prosecutor of a cer- 
tain malady from which he was then suffer- 
ing, and that, further to induce him to part 
with a certain sum of money, the defendant 
delivered to him a written guaranty, by the 
terms of which the defendant was to refund 
the said sum of money if a permanent and 
total cure was not effected within a certain 
number of days; whereas in fact the defend- 
ant was not a physician with the powers he 
claimed to have, nor could he effect the cure, 
but all his representations were false, and 
he absconded before the time stipulated for 
the cure of the prosecutor. It was also al- 
leged that by these false representations the 
prosecutor was induced to part with his 
money. The court very properly held that 
this was a representation as to an existing 
fact. ‘‘The alleged existing fact,’’ says the 
court ‘tis that he then and there had the 
supernatural and extraordinary power to cure 
in the manner he claimed. In other words, 
the defendant is alleged to have said in ef- 
fect: ‘I have the power. I have it now. I 
will exert that power in the future to cure 
you.’ This, it was contended, amounts only 
to a future promise, or a promise to cure in 

















the future. But it is apparent that there is 
a false representation as well as a promise— 
a false representation of an existing fact, 
and a promise to cure in the future. It 
would be difficult to find in actual life any 
case wherein a man parted with his property 
on a mere representation of fact, whether 
true or false, without an accompanying prom- 
ise. If, therefore, we look at the promise 
simply asa nullity it does not impair the 
simultaneous false pretense, considered as 
the foundation for indictment (2 Bish. New 
Cr. Law, sec. 424). And the same learned 
author says: ‘Nor does it matter that a 
promise by the accused operated as a part 
of the inducement under which the prose- 
cutor parted with his property. ‘The conse- 
quence attached to the false representation 
was not overthrown by the promise.’ ’’ 

The general rule is, that deception, in order 
to be actionable, must relate to existing or 
past facts and that representations made as to 
facts to transpire in the future are mere 
promises or opinions and will not, of them- 
selves, support an action of deceit. There 
are some cases, however, in which even a 
false assertion of an opinion will amount to a 
fraud, the reason being that, under the cir- 
cumstances, the other party has a right to 
rely upon what is stated or represented. 
Thus, the liability may arise where one has 
or assumes to have knowledge upon a sub- 
ject of which the other is ignorant, and 
knowingly makes false statements, on 
which the other relies. Where parties 
possess special learning or knowledge on the 
subject with respect to which their opinions 
are given, such opinions are capable of ap- 
proximating to the truth. And for a false 
statement of them, when deception is de- 
signed and injury has followed from reliance 
on the opinions, an action will lie. Gordon 
v. Butler, 105 U. S. 553; Robbins v. Barton, 
50 Kan. 120, 31 Pac. Rep. 686; Eaton v. 
Winnie, 20 Mich. 156 ; Hicks v. Stevens, 121 
Ill. 186. 





The Supreme Court of the United States 
has decided the case of Chapman, the broker 
who refused to testify in the investigation 
regarding sugar speculations, as to whether 
senators had speculated in sugar stocks while 
the Wilson tariff law was in process of enact- 
ment. The court has refused the application 
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of the recalcitrant witness for a writ of 
habeas corpus and certiorari, thus in effect 


affirming the action of the lower court in sen- 
tencing the witness to imprisonment. Chief 
Justice Fuller delivered the opinion of the 
court. At the outset he pointed out the dif- 
ference between this case and that of Kil- 
bourn some years ago. The questions were 
not intrusions into the affairs of citizens; 
they did not seek to ascertain any facts as to 
the conduct, methods, extent or details of 
the business of the firm in question, but only 
whether that firm confessedly engaged in 
buying and selling stocks, and, as to the 
particular stock named, whether it was em- 
ployed by any senator to buy or sell for 
him any of that stock, whose market price 
might be affected by the senate’s action. 
These questions, the court said, could not be 
regarded as constituting an unreasonable 
search into the private affairs of the witness 
simply because he might have been in some 
degree connected with the alleged transac- 
tions, and as investigations of that sort were 
within the power ef the two houses, they 
could not be defeated on purely sentimental 
grounds. Moreover, the court continued, 
the questions were entirely pertinent, and the 
consideration as to whut the senate might do 
as a result to the inquiry was not involved. 
Negative answers would have cleared the 
senate of what were regarded as offensive 
imputations, while affirmative answers might 
have led to further action on the part of the 
senate within its constitutional powers. 
Continuing, the court held that the whole 
matter was within the constitutional powers 
of the senate. The right to expel, it said, 
extends to all cases where the offense is such 
as in the judgment of the senate is inconsist- 
ent with the trust and duty of a member, and 
the resolutions under which the inquiry was 
conducted indicated that the transactions re- 
ferred to were deemed by the senate repre- 
hensible and deserving of condemnation and 
punishment. Furthermore, the court held 
that the refusal to answer questions was not 
only a contempt of that body, but also an 
offense against the United States. Congress, 
the court said, possessed the constitutional 
power to enact a statute to compel the at- 
tendance of witnesses, and to compel them to 
make disclosures of evidence to enable the 
respective bodies to discharge their legitimate 








functions. While, however, it was true that 
two offenses might be involved, it was im. 
probable that in any case cumulative penal- 
ties would be imposed. On the other hand, 
it was quite clear that the contumacious wit- 
ness was not subjected to jeopardy twice for 
the same offense, since the same act might 
be an offense against two jurisdictions, and 
indictable statutory offenses must be pun- 
ished as such, while the offenders might like- 
wise be subjected to punishment for the same 
acts as contempts, the two being capable of 
standing together. 

This decision of the federal court of last 
resort makes it clear that the power of the 
national legislature to compel the production 
of evidence relevant to the questions which 
fall within its constitutional jurisdiction is 
complete. 








NOTES OF RECENT DECISIONS. 


WILL—ACCEPTANCE OF BEQUEST BY STATE. 
—In State v. Blake, 36 Atl. Rep. 1019, re- 
cently decided by the Court of Errors of 
Connecticut, 1t was held that only the legis- 
lature has power to accept a bequest to the 
State in trust, an act to such end by the state 
treasurer being nugatory. It was further 
held that the adoption by both houses of the 
legislature of the report of a joint committee, 
recommending thata bill accepting a bequest 
to the State be not passed, is a rejection of 
the bequest. The court also decided that 
evidence that a legislative committee which 
reported against the acceptance of a bequest 
to the State was misled by a decision con- 
struing the will is inadmissible, where the 
committee’s reasons for its action were not 
reported to the legislature which adopted the 
report, since the reasons for the action of in- 
dividual members are inadmissible to affect a 
legislative act. 





NEGLIGENCE — ConcuRRING NEGLIGENCE— 
JOINT AND SEPARATE LiaBitity.—For an in- 
jury inflicted, producing a damage, by two 
or more wrongdoers, an action may be main- 
tained by the one so injured, either against 
one of them or against all of them. The lia- 
bility of the wrongdoers is joint and several. 
The injured party can elect whether he will 
proceed against one of them or all of them. 
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While several may be guilty of several and 
distinct negligent acts, yet, if their concur- 
rent effect is to produce an actionable injury, 
they are all liable therefor. The action, 
properly speaking, is not to recover for the 
negligent act or acts, but it is to recover 
damages for the injury which they produced. 
A party may have been guilty of negligence, 
but, if no injury resulted from it, no action 
could be maintained therefor. Parties may 
form a conspiracy to injure one. Each of 
the conspirators may be guilty of distinct 
acts, all of which concur in producing the in- 
jury. An action may be maintained against 
all of them to recover the damage resulting 
to the injured party. So, if an injury is pro- 
duced, not by design, but by the concurrent 
acts of negligence of two or more persons, 
although their acts were distinct and sepa- 
rate, still they incur a joint and separate lia- 
bility for the injury which they produced. If 
the injured party should sue one of the tort- 
feasors and receive satisfaction from such 
one, he could not recover from the other 
wrongdoers, as he would be entitled to be 
compensated but once for the injury. These 


propositions of law were laid down by the 
Court of Appeals of Kentucky in the case of 
Pugh v. Chesapeake & O. Ry. Co., 39 S. W. 


Rep. 695. In Stone v. Dickinson, 5 Allen, 
29, where several different creditors, acting 
separately, without concert, and without 
knowledge that they were employing a com- 
mon agent, wrongfully caused their debtor 
to be arrested on their several writs, by the 
same officer, who served the writs simulta- 
neously, and by virtue thereof committed the 
debtor to jail, where he was confined upon 
all of them at the same time, they were held 
to be joint trespassers. The court said in 
Cuddy v. Horn, 46 Mich. 603, 10 N. W. 
Rep. 34: ‘‘An act wrongfully done by the 
joint agency or co-operation of several per- 
sons will render them liable jointly or sev- 
erally.”’ The court held in Colegrove v. 
Railroad Co., 20 N. Y. 492, that a passenger 
injured by a collision resulting from the con- 
current negligence of two railroad corpora- 
tions may maintain an action against both. 
In Barrett v. Railroad Co., 45 N. Y. 628, 
the court adjudged that the comparative de- 
grees in the culpability of the two will not 
affect the liability of either. If both were 
negligent in a manner contributing to the re- 





sult, they are liable jointly and severally. In 
Flaherty v. Railway Co., 39 Minn. 328, 40 
N. W. Rep. 160, it was held that the injury 
having been caused directly by the concur- 
rent wrongful acts or omissions of both de- 
fendants, all tending directly to produce the 
one resulting event, the action against them 
jointly was maintainable, although there was 
no concert of action of common purpose be- 
tween them. In Bunting v. Hogsett, 139 
Pa. St. 376, 21 Atl. Rep. 31, 33, 34, the 
court recognized the general rule to be that 
if a person suffers injury from the joint neg- 
ligence of two parties, and both are negli- 
gent in a manner which contributes to the in- 
jury, they both are liable jointly and sev- 
erally ; and it would seem, in principle, to be 
a matter of no consequence that one of them 
is a common carrier. Neither the compara- 
tive degrees of care required, nor the com- 
parative degrees of culpability established, 
can affect the liability of either. In Village 
of Carterville v. Cook, 129 Ill. 155, it was 
held that, when a party is injured by the 
concurring negligence of two different par- 
ties, and both are liable, and they may be 
sued jointly or separately.’’ The court in 
Railway Co. v. Cummings, 106 U. S. 702, is 
in accord with the cases cited, and the court 
said: ‘‘If the negligence of the company 
contributed to, it must necessarily have been 
an immediate cause of, the accident, and itis 
no defense that another was likewise guilty 
of wrong.’’ Brown v. Coxe Bros. & Co., 75 
Fed. Rep. 689, is also a well-considered and 
instructive case. 





SaLe—Warranty OF AGENT—LIABILITY OF 
PrincipaL—UsaGe anp Custom.—In |: Reese 
v. Bates, 26S. E. Rep. 865, decided by the 
Supreme Court of Appeals of Virginia, it ap- 
peared that a manufacturer in Baltimore ap- 
pointed a general agent in Norfolk for the 
sale of a fertilizer, but prohibited him from 
warranting its effect on the crop. The fer- 
tilizer was a new brand, and a truck farmer, 
without knowledge of the limitation on the 
agent’s authority, was induced to buy on the 
agent’s warranty that it was as well adapted 
to the raising of potatoes, etc., as any other 
fertilizer in the market, and was as good a 
potato special as any other in the market. In 
an action for the price, defendant set up a 
breach of the warranty. It was held, that 
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proof that there was a general usage among 
farmers buying fertilizers in the Norfolk mar- 
ket to require with respect to a new brand, 
such a warranty was admissible to establish 
a usage of the trade which authorized the 
agent to make the warranty. The court said 
in part: 


The next assignment of error is to the action of the 
trial court in admitting certain testimony offered by 
the defendant to which the plaintiffs objected. The 
guano was purchased by the defendant inthe city of 
Norfolk from an agent of the plaintiffs, and, in order 
to support the warranty, it was incumbent upon the 
defendant to prove two things: First, that the agent 
had authority to make such a warranty, either express 
or implied; and, secondly, that he actually made it. 
Simpson was the general agent of the plaintiff in the 
city of Norfolk for the sale of fertilizers, and it ap- 
pears that he was expressly prohibited by his princi- 
pal, who resided in Baltimore, to make any warranty 
as to their effect on the crop, but of this it does not 
appear that the defendant had notice. The object of 
the testimony was to prove a usage, and was proper 
to go to the jury as tending to prove that it was a very 
general custom among farmers purchasing supplies of 
this sort in the Norfolk market to require a guaranty 
of the kind set out in the two special pleas. It is 
stated in different terms by the several witnesses 
whose testimony was objected to, but in substance 
they all seem to mean about the same thing. The 
object was, especially with respect to a new brand of 
fertilizers, to require a guaranty that it was “‘as good 
as any other fertilizer of like price in the market.”’ 

It is, of course, well settled that a usage in opposi- 
tion to the common law, however general it may be, 
has no force in this country on the ground of custom 
(Harris v. Carson, 7 Leigh, 682); and there is no cus- 
tomary law in Virginia which per se can vest a right in 
a party claiming under it (Delaplane v. Crenshaw, 15 
Gratt. 457); but a usage or custom of trade may be 
shown. Indeed, this is conceded by the petition of 
plaintiffs in error, where itis said: ‘‘A general agent 
to sell has no power to make a warranty or any col- 
lateral contract, binding upon his principal, outside 
of his express authority, or of that which is implied 
from the custom or usage of the trade in the business 
in which he is engaged. Without express authority, a 
general agent is as powerless as a special agent 
to make such contracts and bind his principal, un- 
less, by the custom or usage of the trade in which he 
is engaged, such contracts of warranty are made; and 
the person who deals with an agent is as much bound 
by this limitation upon an agent’s authority, when 
there is no custom or usage. of the trade, as the prin- 
cipal is bound by the authority conferred by implica- 
tion when there is such custom or usage.” This isa 
correct statement of the law upon the subject. 

In 2 Benj. Sales, § 945, it is said: ‘*Warranties are 
sometimes given by agents, without express author- 
ity to that effect. In such cases the question arises as 
to the power of an agent who is authorized to sell to 
bind his principal by warranty. The general rule is, 
as to all contracts including sales, that the agent is au- 
thorized to do whatever is usual to carry out the ob- 
ject of his agency, and it is a question for the jury to 
determine what is usual. If, in the sale of goods con- 
fided to him, it is usual in the market to give war- 
ranty, the agent may give the warranty in order to 








effect asale.” See, also, Story, Ag. § 60; Goodenow 
v. Tyler, 7 Mass. 36. 

In Pickert v. Marston, 68 Wis. 465, 82 N. W. Rep, 
550, it was held: “An agent employed to sell has no 
implied power to warrant unless the sale is one which 
is usually attended with warranty;” and that the 
question of what is usual is for the jury,—citing 2 
Benj. Sales, supra. 

It is said in Dingle v. Hare, 97 E. C. L. 145: “The 
strong presumption is that, when a principal author- 
izes an agent to sell goods for him, he authorizes him 
to give all such warranties as are usually given in the 
particular trade or business. An agent to sell has 
general authority to do all that is necessary and usual 
in the course of such employment.” 

And in Graves y. Legg, 2 Hurl. & N. 210, Chief Jus. 
tice Cockburn says: ‘The only question is whether, 
when a merchant residing in London contracts witha 
Liverpool merchant in Liverpool, he is bound by the 
usage of trade at Liverpool. We think that, as he 
employed an agent at Liverpool to make a contract 
there, it must be taken to have been made with all 
the incidents of a contract entered into at Liverpool.” 

The law is well stated in Herring v. Skaggs, 62 Ala., 
at page 186, as follows: ‘As a general rule, the agent 
has power to do whatever is usual—to inter into such 
express stipulations as are usual and customary—in 
effecting such sales. What stipulations are usual and 
customary in effecting such sales is not always matter 
of judicial knowledge. It is declared in the sales of 
slaves and horses to be within the knowledge of the 
court that itis usual to give warranties. It cannot 
be affirmed that such custom exists in the sale ofall 
chattels. Generally, and we holdin asale like the 
present, ‘itis a question for the jury to determine 
what is usual.’ This in the absence of express au- 
thority in the agent to warrant; for, if the agent had 
such express authority, then his act is the act of his 
principal. And, inthe absence of express authority, 
the question arises, and it is one for the jury, whether 
such warranty is customary. If the jury, on the evi- 
dence, find there was such custom, then the principal 
is bound, ‘in the absence of prohibition’ resting on 
the agent, and brought to the knowledge of the pur- 
chaser, to the same extent as if the principal had him- 
self given the warranty.” 

At page 41, 1 Pars. Cont. (note a), is to be found the 
following luminous and discriminating statement of 
the principle involved in this discussion: ‘The term 
‘agency’ seems to imply two quite distinct things, 
namely, a contract between principal and agent, and 
the legal means by which the principal is made, with- 
out his direct participation, a party to a contract with 
a third person. No advantage, but only confusion, 
seems to result from blending these two things. If, 
in considering agency in the latter aspect, the do- 
mestic contract between the principal and agent 
could be excluded from the mind, and reserved for 
separate observation, it might conveniently be laid 
down as the rule of law that the principal is in all 
cases bound for acts of the agent done within the 
scope of his authority, and never except for those. 
In the case ofaparticular agent, the scope of au- 
thority is measured by the express directions he has 
received; in the case of a general agent, the law per- 
mits usage to enter in and enlarge the liability of the 
principal.”’ 

From these authorities it appears that there are 
warranties which an agent to sell may make as one of 
the incidents of that employment, and of the power to 
make which the court will take judicial notice. They 
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are such warranties as are usual. For example, a 
general agent to sell horses may warrant the sound- 
ness of a horse, for this is the warranty usually given 
in such transactions; but, where the warranty is of 
an unusual character, the agent, having no express 
authority to warrant, cannot bind his principal, un- 
less it shall appear that, by the custom of trade in the 
market in which he is transacting business, it is usual 
for such agents to make the warranty in question. If 
there be evidence tending to prove that it is usual, it 
then becomes a question to be submitted to the jury 
whether, in the particular case, the agent was clothed 
with the requisite authority. 

Simpson, as we have seen, was the agent of the 
plaintiffs for the sale of fertilizers in the city of Nor- 
folk and its vicinity; and this evidence was admissible 
as tending to establish a usage of the trade in which 
he was engaged, authorizing him to make the war- 
ranty relied upon inthe special plea, although that 
power had been expressly denied to him by his prin- 
cipal, the defendant having no knowledge of such 
limitation upon his authority. 








ANSWERS IN INSURANCE SUITS. 


The allegations in the answer in any suit 
depend largely upon the presentation of the 
cause of action contained in the complaint. 
Any material statement in the complaint, 
which is disputed, must be denied or it will 
be taken as admitted. Where in a suit ona 
certificate of insurance issued by a mutual 
benefit association, a certain sum of money 
was claimed to be owing thereunder, it was 
held that without a denial thereof such sum 
was admitted to be owing, unless the certifi- 
cate itself was alleged to be invalid for rea- 
sons stated in the answer.? Where a suit on 
a policy of insurance was not brought within 
the time limited therein, and the complaint 
alleged a waiver of that stipulation by the 
defendant, it was held that the general issue 
imposed on the plaintiff the burden of prov- 
ing such waiver.’ If such limitation is stated 
in the petition, the defendant may take ad- 
vantage of it without specially pleading it.* 
Where there is a general denial in a suit on 
a policy of life insurance, a withdrawal by 
the deceased from membership in the defend- 
ant company may be shown, because the 
question of membership is put in issue through 
the allegation in the petition that the de- 


1 The requirements in the declarations on insur- 
ance policies are fully treated in 28 Cent. L. J. 2. 

2 Doty v. New York, etc. Assn., 9 N. Y. Sup. 42. 

3 Tllinois, etc. Co. vy. Baker, 49 Mo. App. 92. 

4 McElhone v. Massachusetts, etc. Assn., 2 App. 
Cas. D. C. 397. 





ceased was a member in good standing at the 
time of his death.° 

When Defenses Must be Specially Pleaded. 
—Policies of insurance often require the per- 
formance of various acts by the plaintiff be- 
fore any cause of action can accrue. In such 
cases at common law it was held, that the 
complaint must allege specifically the per- 
formance of such acts. In such cases, where 
the plaintiff alleges generally the perform- 
ance of all the conditions required, a plea 
traversing such performance is good at com- 
mon law.’ In most of the States by legal 
enactment a general averment of full compli- 





“.c.78 


ance with the conditions precedent is a suffi- 232 : 


cient allegation, and the burden is thrown on 
the defendant to raise the question of non- 
performance by special plea.* Stipulations 
added toa contract, which are intended to 
avoid the defendant’s promise by way of de- 
feasance or excuse, must be pleaded in de- 
fense. Exceptions which leave the defendant 
liable to perform that which remains after 
the part excepted is taken away, are to be 
negatived by the plaintiff. It is not always 
easy to determine to which class a stipula- 
tion belongs, and the whole contract must be 
scrutinized. Where a party was insured 
against death or injury by external, violent 
and accidental means, subject to certain 
agreements and conditions, whose occurrence 
should defeat the policy, the defendant un- 
der the general issue was not allowed to show 
the occurrence of any of the said conditions.” 
A policy of insurance on a house exempted 
the insurer from liability for a fire caused by 
a hurricane or from the fall of the building, 
unless such fall was caused by a fire. Under 
the general issue the plaintiff was re- 
quired to show that the fire was not caused 
by a hurricane nor by the fall of the build- 
ing." There was a provision ina policy. 
that no foifeiture should be declared for non- 
payment of premium, unless notice in writing 
should bave been mailed by the defendant to 
the plaintiff. It was held to be error to ad- 
mit against the objection of the plaintiffs 

5 Cramer v. Masonic, etc. Assn., 9 N. Y. Sup. 356. 

6 Perry v. Phoenix Ins. Co., 8 Fed. Rep. 643; Rock- 


ford Ins. Co. v. Nelson, 65 Ill. 415. 

7 Ketchum vy. Protection, etc. Co., 1 Allen (N. B.), 
136. 

8 American Ins. Co. v. Leonard, 80 Ind. 272. 

® Coburn v. Travelers’ Ins. Co., 145 Mass. 226. 

10 Idem. 

ll Pelican, etc. Co. v. Troy Co., 77 Tex. 225. 
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evidence of such notice and forfeiture, which 
had not been affirmatively alleged by the de- 
fendant, though the plaintiff had alleged, and 
the defendant by special and general denials 
had denied, that the policy was in force at 
the death of the plaintiff and that the plaint- 
iff had complied with its terms as to the pay- 
ment of premiums.” When a suit is brought 
prematurely under the terms of the policy, 
which is not apparent from the complaint, 
the defendant cannot avail himself thereof 
by a general denial.” A policy provided, if 
an application or survey is referred to there- 
in, it shall be considered a part of the con- 
tract and a warranty by the assured. It was 
held, that to claim an application, which was 
not referred to in the policy, was a warranty, 
the answer must contain a plea to that ef- 
fect. Under a general denial in a suit on a 
written policy of insurance, non-payment of 
the premiums cannot be shown without a plea 
of want or failure of consideration." Where 
evidence is offered without objection in sup- 
port of a defense, which should have been 
specially pleaded, it has been held, that the 
issue thus presented must be considered and 
passed on.’* 

Void and Voidable Policies.—A defense, 
that a policy of insurance is a wagering con- 
tract, must be specially pleaded.” All mat- 
ters showing a policy to be void or voidable 
in point of law on the ground of fraud or 
otherwise must be specially pleaded.'* Mis- 
representation or concealment in procur- 
ing a policy of insurance must be specially 
pleaded.” 

Conditions Subsequent.—Non-compliance 
with a policy of insurance must be pleaded 
by the defendant, and the plaintiff need not 
show compliance in advance.” When a de- 


12 Mullen v. Mutual, etc. Co. (Tex. Feb. 1896), 34 S. 
W. Rep. 605. 

13 Baumiller v. Workingmen’s, etc. Assn., 29 N. Y. 
Sup. 26. : 

14 Weed v. Schenectady Ins. Co., 7 Lans. 452. 

15 Phoenix Ins. Co. v. Hague (Tex. Civ. Ct. App. 
March, 1896), 34 S. W. Rep. 684. 

16 Theodore v. New Orleans, etc. Co., 28 La. Ann. 
917. 

17 Shea v. Massachusetts, etc. Assn., 160 Mass. 289; 
Goodwin v. Massachusetts, etc. Co., 73 N. Y. 480. 

18 Theodore v. New Orleans, ete. Co.,28 La. Ann. 
917; Flynn v. Merchants’, etc. Co., 17 La. Ann. 135. 

19 Pirio v. Merchants’, etc. Co., 19 La. Ann. 204; 
Kentucky, etc. Co. v. Southard, 8 B. Mon. 684; Min- 
nock y. Eureka, etc. Co., 90 Mich. 236. 

20 Copeland v. Western, etc. Co., 48S. C. 26; Bet- 
tinger v. Providence, etc. Co., 24 Fed. Rep. 549. 





fendant intends to rest his defense upon g 
faet which is not included in the allegations 
necessary to the support of the plaintiff's 
case, he must set it out in precise terms in 
the answer.” Conspiracy or the willful burn- 
ing of property must be specially pleaded.” 
The same rule applies to any defense based 
on the arbitration clause,” or to the keeping 
of gun powder on the premises contrary to 
the provisions of the policy.* Where an in- 
surer is exempt from any claim for injuries 
resulting to the insured from a violation of 
the rules of his employment, such exemption 
must be specially pleaded to be available to 
the defendant. A policy, as well as the 
law, required the insured to give the insurer 
notice of his loss. The statute also required 
him to give a particular account of the loss 
and damage. The defense was, that the 
plaintiff never gave any legal notice of the 
loss. The plaintiff gave the notice of loss, 
but did not accompany it with the particular 
account. The defendant was not allowed to 
show the lack of the particular account, be- 
cause he had not specially alleged the ground 
of defense.* A claim for larger damages 
than he is entitled to, when made fraudu- 
lently, but not when made according to the 
claimant’s best recollection, vitiates all claim 
for damages,” whether such stipulation is in 
the contract or not.7 Such defense to an 
action of debt on a policy has been allowed 
under a plea of nil debet.” 

Waiver and Estoppel.—Defendants in in- 
surance suits have often been debarred from 
availing themselves of good defenses, because 
their action has been such, that the insured 
in the judgment of the courts had a right to 
assume that they had waived such defenses. 
A recognition of liability while delaying pay- 
ment debars a plea that suit was not entitled 


21 Coburn v. Travelers’, etc. Co., 145 Mass. 226. 

22 Adams, etc. Co. v. Heidemann, etc. Co. (Tex. 
Civ. App. Dee. 1894), 28 S. W. Rep. 910; Heidenreich 
v. “tna Ins. Co., 26 Oreg. 70. The reverse is said to 
be the rule of common law. Insurance Co. v. Avery; 
95 Tenn. 296. 

23 Kahn v. Traders’, etc. Co. (Wy. Dec. 1893), 34 
Pac. Rep. 1059; Dyer v. Piscataqua, etc. Co., 53 Me. 
118. 

24 Cassacia v. Phoenix Ins. Co., 28 Cal. 628. 

% Standard, etc. Co. v. Jones, 94 Ala. 434. 

26 Caston v. Monmouth, etc. Co., 54 Me. 170. 

27 Huckberger v. Merchants’, etc. Co., 4 Biss. 265. 

28 Britton v. Royal Ins. Co., 4 F. & F. 905. 

29 Phoenix Ins. Co. v. Munday, 5 Cold. 547. 
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within the time limited by the policy.” It 
has been held that there is no waiver, if such 
liability is denied and there is a reasonable 
time thereafter wherein to sue before the lim- 
itation accrues. A claim that the policy is 
forfeited waives the necessity of furnishing 
the insurer with proofs of loss,® and also the 
right to insist upon an arbitration. An ob- 
jection to the form of proof of loss, which 
might have been remedied, is waived, unless 
it is specified ;** but an unaccepted offer of 
compromise, made by the agent of the de- 
fendant, is no waiver of the defense, that the 
risk of loss was increased by the plaintiff 
without the consent of the defendant. A 
plea in abatement, that the suit was brought 
before the time limited by the contract, 
waives defects in the proof of loss.** A plea 
denying any validity to the contract waives 
proofs of loss.” It has been held that, if 
an insurance company declines to pay any 
part of a loss and gives its reasons therefor, 
it cannot after suit is brought advance other 
reasons.**5 Where a statute provided, that 
suits on policies should not be brought till a 
certain time after the occurrence of a loss, a 
denial of all liability was not allowed to oper- 
ate as a waiver of that statutory provision.” 

Arbitration.—Provisions in policies of insur- 
ance, requiring a resort to arbitration before 
suit can be brought, are generally held to be 
valid ;*° but such provisions cease to be bind- 


80 [llinois, ete. Co. v. Baker, 49 Mo. App. 92; Horst 
v. City, ete. Co., 73 Tex. 67. 

81 Steel v. Phoenix Ins. Co., 47 Fed. Rep. 863. 

82 Goodwin v. Massachusetts, etc. Co., 73 N. Y. 480; 
Prentice v. Knickerbocker, ete. Co., 77 N. Y. 483; 
tna Ins. Co. v. Simmons (Neb. Dec. 1896), 69 N. W. 
Rep. 125; Home F. Ins. Co. v. Fallon (Neb. June, 
1895), 68 N. W. Rep. 860. 

83 tna Ins. Co. v. Simmons, supra. 

% Bean v. Travelers’ Ins. Co., 94 Cal. 581. 

35 Hill v. Commercial, ete. Co., 164 Mass. 406. 

% Heidenreich v. Aetna Ins. Co. (Oreg. June, 1894), 
87 Pac. Rep. 64. 

37 £tnalIns. Co. v. Simmons (Neb. Dec. 1896), 69 
N. W. Rep. 125. 

88 Castner v. Farmers’, etc. Co., 50 Mich. 273; Rich- 
ards v. Washington, etc. Co., 60 Mich. 420; Brink v. 
Hanover, etc. Co., 80 N. Y. 108. . 

89 Finster v. Merchants’, etc. Co. (Lowa, Jan. 1896), 
65N. W. Rep. 1004); Quinn v. Capital Ins. Co., 71 
Iowa, 615. 

40 Hamilton v. Liverpool, etc. Co., 1386 U. S. 242; 
Chapman v. Rockford Co., 89 Wis. 572; Liverpool, etc. 
Co. vy. Hall, 1 Kan. App. 18. Contra: Perry v. Cobb, 
88 Me. 485; Insurance Co. v. Bachler, 44 Neb. 549; 
National M. Ins. Co. v. Burr, 44 Neb. 256; Home F. 
Ins. Co. v. Bean, 42 Neb. 587. Such provisions are 
void, if they submit to arbitrators all the questions 








ing, where the other party acts in bad faith 
in order to defeat them,*! when no arbitration 
is asked for, when the arbitrators disagree 
and fail to agree on an umpire,“ when the 
arbitrators fail to agree and the parties can- 
not agree on others,“ or when the other party 
refuses to submit to arbitration, unless pow- 
ers and duties are conferred on the arbitra- 
tors, which are not prescribed by the pol- 
icy.© 

Pleading Ultra Vires and Invalidity of 
Contract. — A corporation can plead nul 
tiel corporation only in case of misnomer or 
of dissolution.“ A company may plead that 
it had no power to make the contract,“ though 
there was no claim of ultra vires, till after 
the loss occurred. Mutual benefit compa- 
nies may plead that the contract is contrary 
to their by-laws. Where the charter of a 
company required each policy to state that 
the funds of the company alone should be 
liable under its provisions, it was allowed to 
plead that the policy in suit contained no 
such provision.” When a foreign insurance 
company has failed to comply with a local 
law prior to doing any business in a State, a 
policy issued by it is generally held to be 
binding on the company, and it is also held 
that. the company cannot on that ground de- 
fend against its enforcement.®! 

Allegations, Sufficiency of. —Special de- 
fenses must be clearly stated. There must 
be no ambiguity.” An answer alleged that 


which may aris¢. Brady v. New York, etc. Co., 115 
N. C. 354. 

41 Brady v. New York, etc. Co., supra; Chapman 
vy. Rockford Co., 89 Wis. 572. 

42 National, etc. Co. v. Dwelling, etc. Co. (Mich. 
July, 1895), 64 N. W. Rep. 21. 

48 Harrison v. German American, etc. Co., 67 Fed. 
Rep. 577; Brock v. Dwelling, etc. Co., 102 Mich. 583. 

44 Pretzfelder v. Merchants’ Ins. Co., 116 N. C. 491. 

4 Summerfield vy. North British, etc. Co., 62 Fed. 
Rep. 249. 

46 McCullough v. Talladega Ins. Co., 46 Ala. 376. 

47 Franklyn v. North St. Louis, etc. Co., 32 Mo. 
App. 302. 

48 Webster v. Buffalo Ins. Co., 7 Fed. Rep. 399. 

49 Gray v. National B. Assoc., 111 Ind. 531. 

50 Hambro v. Hull, ete. Co., 3 H. N. 789. 

51 Union, etc. Co. v. Thomas, 46 Ind. 44; Behler v. 
German, etc. Co., 68 Ind. 347; Swan v. Watertown, etc. 
Co., 96 Pa. St. 87; Watertown, etc. Co. v. Simons, 96 
Pa. St. 520; Ganser v. Firemen’s etc. Co., 34 Minn. 372; 
Franklin Ins. Co. v. Louisville, ete. Co.,9 Bush. 590; 
Hoffmann v. Banks, 41 Ind. 1. The Oregon law makes 
such contracts void in all cases. Northwestern Ins. 
Co. v. Elliott, 7 Sawy. 17; Semple v. Bank B. Col. 5 
Sawy. 88; In re Comstock, 3 Sawy. 218. 

82 Clay, etc. Co. v. Wusterhausen, 75 Ill. 285. 
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the deceased had failed to pay his assessment 
after legal notice. The answer was insuffi- 
cient, in that it failed to set out the facts 
showing such notice, while the allegation that 
the notice was legal was a mere conclusion 
of law. When the answer claims that a 
benefit certificate was issued in violation of 
the rules and by-laws of the society, a copy 
of such rules and by-laws should be set out. 
It is not sufficient for the pleader to give his 
own conclusions as to their effect.4 <A 
special plea, that plaintiffs permitted the 
building to be used for purposes, which in- 
creased the risk of loss by fire, without stat- 
ing what such purposes were, is deficient in 
particularity.” Where the defense is, that 
the plaintiff did not have the absolute owner- 
ship of the property insured, the interest of 
plaintiff must be set out in the answer; a 
general allegation of false representation as 
to the title is not sufficient. An answer, 
attempting to set up concealment of material 
facts and false representation, but giving no 
particulars, is insufficient ;*7 such misrepre- 
sentations must be set out and their ma- 
teriality shown.” In pleading a forfeiture 
the defendant must allege every fact neces- 
sary to show a forfeiture.” A policy pro- 
vided for appraisers in case of disagreement as 
to the amount of the loss. The complaint al- 
leged con:pliance with all the provisions of the 
policy. The defense was that the action was 
prematurely brought, because no appraise- 
ment had been made, though the defendant 
had served notice of a demand for one. The 
answer was adjudged insufficient, because it 
did not admit a liabitity for something and 
that there was an actual disagreement as to 
the amount of the loss.” A defense that 
the proof of loss was not furnished within sixty 
days after the fire, as required by the policy, 
is not sufficient, unless it also alleges such 
production to be acondition precedent to a 
recovery.“ When the facts, upon which the 
statute of limitations is predicated, do not 


53 Coyle v. Kentucky, ete. Soc. (Ky. Jan. 1887), 2S. 
W. Rep. 676. 

54 Gray v. National B. Assn., 111 Ind. 53. 

55 Hoffecker v. New Castle, etc. Co., 5 Houst. 101. 

56 German Ins. Co. v. Hunter, (Tex. Civ. App. 
Sept. 1895), 832 S. W. Rep. 344. 

57 American, etc. Co. v. Barr, 68 Fed. Rep. 873. 

58 Caplis v. American, etc. Co., 60 Minn. 376. 

58 Forchaud v. Niagara Ins. Co., 58 Ill. App. 161. 

6 Liverpool, etc. Co. y. Hall, 1 Kan. App. 18. 

61 Continental Ins. Co. v. Chase (Tex. Feb. 1896), 
43 S. W. Rep. 92. 











appear in the petition, but such plea is inter. 
posed in the answer as a defense, the time 
when the statute began to run must be de- 
finitely stated.** When the defense to a suit 
on a benefit certificate alleges that it wag 
procured by false statements to the medical 
examiner and the concealment of material 
facts concerning his death, evidence of the 
particular disease from which he was suffer- 
ing is admissible. An answer is suflicient, 
which apprises the plaintiff of the nature of 
the defense relied on, so that he may prepare 
to meet it and may avoid surprise at the 
trial. A denial of ever making the contract 
will not allow proof of facts, giving the de- 
fendant aright to avoid it after it was ex- 
ecuted. A defense, that the insured prop- 
erty was burned by a fire caused by the 
culpable negligence and carelessness of the 
plaintiff, is not admissible, when the answer 
sets forth no facts showing that the negli- 
gence was willful or fraudulent.© If fraud is 
the defense, the facts, showing wherein it 
consisted, must be stated. A plea, relying 
upon fraudulent representation or conceal- 
ment should aver that the misrepresentation or 
concealment was material to the acceptance 
of the risk or the rate of insurance, and 
should point out in what the insecurity con- 
sisted and how the risk was greater.” 
S. S. Merri. 


6 Barnes v. McMurtry, 29 Neb. 178. 

63 Briesenmeister v. Supreme Lodge, 81 Mich. 525, 
45 N. W. Rep. 977. 

6 British American A. Co. v. Cooper, 6 Colo. App. 
25. 
65 Phoenix Ins. Co. v. Sullivan, 39 Kan. 449 18 
Pac. Rep. 528. 

6 Sterling v. Mercantile, etc. Co., 32 Pa. St. 75. 

& Kentucky, etc. Co. v. Southard, 8 B. Mon. 634. 








ESTOPPEL IN PAIS. 
LARKIN v. PARMELEE. 


Supreme Court of Errors of Connecticut. 


The owner of a vehicle, who permits her brother to 
use the same in his business for the delivery of goods, 
and who, knowing that he has painted his name and 
occupation thereon, makes no objection, is not there- 
by estopped, as a matter of law, to assert her title as 
against a subsequent attaching creditor of the 
brother. 


HAMERSLEY, J.: The defendant’s answer sets 
up in defense an equitable estoppel. It alleges 
that Bryan, Miner & Read brought an action 
against George W. Larkin, brother of the plaint- 
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iff, in the service of which the defendant, a 
deputy sheriff, attached the goods described in 
the complaint; that the action was brought to 
collect $380, the value of merchandise sold said 
Larkin on credit; that said firm were induced to 
give the credit by reason of their belief that said 
Larkin owned the horse, wagon, and harness at- 
tached; and that this belief was caused by con- 
duct of the plaintiff equivalent to a representa- 
tion to the firm by the plaintiff that the property 
attached belonged to George W. Larkin. The 
allegations of material facts constituting such 
conduct are contained in paragraph 6 of the an- 
swer, which is as follows: ‘*The plaintiff had 
full knowledge that the said George W. Larkin 
was engaged in said business at said place in his 
own name, and that he had not sufficient capital 
to conduct said business, and was compelled to 
purchase large quantities of goods on credit. She 
also had full knowledge that the words ‘George 
W. Larkin. Meats,’ were printed in large letters 
on the windows of said building; and that for the 
purpose of assisting and enabling the said George 
W. Larkin to carry on said business in his own 
name at said place, and to purchase on credit 
goods, wares, and merchandise to be used by him 
therein, the plaintiff delivered to him the horse, 
harness, bell, and wagon aforesaid, in order that 
he might use the same in the prosecution of said 
business; and then knowing that the use of said 
horse, harness, bell, and wagon with the name of 
said ‘George W. Larkin. Meats,’ printed on said 
wagon, would induce those persons who should 
sell goods, wares, and merchandise to the said 
George W. Larkin on credit to believe that he 
was the owner thereof; and also knowing that the 
said George W. Larkin, from and after the date 
of such delivery, did obtain from various persons 
goods, wares, and merchandise on credit, and 
which were used by him in the prosecution of 
said business; and also knowing that the use and 
possession of said horse, harness, bell, and wagon 
with the name ‘George W. Larkin’ printed there- 
on as above described did in fact enable him to 
obtain on credit such goods, wares, and mer- 
chandise as he needed from time to time in said 
business, and which credit was given to the said 
George W. Larkin by reason of the fact that his 
name was printed on said wagon.” This para- 
graph was denied, and the court found the is- 
sues for the plaintiff. 

The finding details the evidential facts upon 
which thetrial court reached its conclusion that 
the conduct of the plaintiff as proved did not 
estop her from asserting her ownership of the 
property attached. We think the conclusion was 
supported by the facts detailed, but it is only 
necessary to discuss it in respect to the claim that 
certain of the subordinate facts found demand, 
as a matter of law, a different conclusion. When 
the representation claimed as having induced a 
party to change his position in reliance on its 
truth must be established by proof of a course of 
conduct, and especially when such conduct con- 





sists in a mere omission or negligence, the ques- 
tion of intention is largely one of fact. Morgan 
vy. Farrel, 58 Conn. 413, 426,20 Atl. Rep. 614; 
Starkweather v. Goodman, 48 Conn. 101, 105; 
Moore v. Bowman, 47 N. H. 499. And so it was 
in the case at bar. The plaintiff owned a horse, 
wagon, and harness. She permitted her brother 
to use this property in connection with his busi- 
ness of carrying ona market and grocery. The 
brother, without her knowledge, painted on the 
wagon the words, ‘‘George W. Larkin. Meats.”’ 
Neither the plaintiff nor her brother ever asserted 
that these words meant a proclamation to the 
public that the brother owned the horse, wagon, 
and harness, and neither of them ever represented 
to any one that the brother owned, or had any 
interest in, the property. After the words had 
been painted, the plaintiff saw them, but made no 
objection or reference to the matter. The plaint- 
iff’s conduct was in entire good faith, without 
any anticipation that the property would be lia- 
ble to attachment for her brother’s debts, or that 
her action would in any manner tend to deceive 
his creditors or give him any false credit. Upon 
these facts, in connection with the other finding 
of the court that the plaintiff had no interest in 
her brother’s business, the court refused to find 
that the plaintiff put the property in her brother’s 
possession with intent that whoever might see it 
in his possession should act upon the presump- 
tion that her brother owned the property. In 
this, we think, the court did not violate any con- 
trolling rule of law. Permitting a market man 
to deliver his goods with a team not his own is 
not necessarily an assertion that he owns the 
team. It is quite distinguishable from placing in 
his custody goods which it is his business to sell. 
“John Smith. Meats,’’ painted on the delivery 
wagon used by a marketman, may, under some 
circumstances, tend to support an assertion of 
title, but it is not necessarily nor ordinarily more 
than an advertisement of his business. These acts 
do not necessarily carry a declaration to all 
the world that John Smith owns the wagon he is 
driving. It is not so clearly the natural result of 
such possession to induce reasonable men, on 
that ground, to give a credit to the possessor they 
otherwise would not give, as to impose, in every 
case, upon the real owner, a duty which he is 
bound in conscience to perform, of putting a stop 
to the possession, or of erasing the advertisement 
from the wagon. These things are evidential 
facts, of more or less weight, according to the 
circumstances of each particular case, tending to 
prove that the real owner did put the property 
into the possession of another with an intention 
to represent an actual ownership in the possessor, 
and to induce others to act upon that representa- 
tion as true; but they are not in themselves, as 
matter of law, conclusive evidence of this es- 
sential element of an equitable estoppel. The 
doctrine of estoppel in pais especially concerns 
conscience and equity. Where one of two inno- 
cent persons must suffer, it is frequently, perhaps 





412 CENTRAL LAW JOURNAL. 





No. 20 











generally, equitable that the loss should fall upon 
the one who has been the cause of the injury, 
rather than upon the other, who is not only in- 
nocent, but without fault in the matter. And so, 
in applying the principle stated by Lord Denman 
in Pickard v. Sears, 6 Adol. & E. 469, we have 
held that: ‘*Whatever the motive may be, if one 
so acts or speaks that the natural consequence of 
his words or conduct will be to influence another 
to change his condition, he is legally chargeable 
with an intent, a willful design, to induce the 
other to believe him, and to act on that belief, if 
such proves to be the actual result.” And for the 
same reason—i. e., that the *‘doctrine of estoppel 
in pais is so purely a doctrine of practical equity”’ 
—we have also held the imputing in each par- 
ticular case, to a person whose course of action is 
unaccompanied by fraud or any culpability, 
knowledge of consequences that may follow his 
conduct, is not wholly subject to abstract 
formulas, but depends somewhat on the actual 
equities of the case. Preston v. Mann, 25 Conn. 
118, 128; Taylor v. Ely, Zd. 250, 258; Danforth v. 
Adams, 29 Conn. 107, 110. As stated by Baldwin, 
J., in a recent case: ‘‘An equitable estoppel 
does not so much shut out the truth as let in the 
truth, and the whole truth. Its effect is not to 
support some strict rule of law, but to show what 
equity and good conscience require under the 
particular circumstances of the case, irrespective 
of what might otherwise be the legal rights of 
the parties.” Canfield v. Gregory, 66 Conn. 9, 
17, 33 Atl. Rep. 536. Applying the principle of 
these cases to the finding of the trial court, we 
think its conclusion is a conclusion of fact in har- 
mony with the settled law of estoppel in pais. It 
is by no means clear that the facts proven do not 
fail to support other essential elements of an 
equitable estoppel, but the one considered is fatal 
to the defendant's claim. 

The plaintiff's knowledge of an attachment by 
Dillon & Douglass, which attachment was di- 
rectly released, as stated in the finding, cannot 
affect the result. This is a matter that arose sub- 
sequent to the credit given by the creditors 
claiming the benefit of an estoppel, and is en- 
tirely insufficient to support any theory of a de- 
claration by the plaintiff at the time of the de- 
fendant’s attachment that the goods attached be- 
longed to George W. Larkin. There is no error 
in the judgment of the court of common pleas. 
The other judges concurred. 


NotTE.—The general proposition of law governing 
questions of equitable estoppel may be stated as fol- 
lows: Where the owner or person having an interest 
in property represents another as the owner or per- 
mits him to appear as such or as having complete au- 
thority over it, he will be estopped to deny such 
ownership or authority against persons who, relying 
on his representations, or silence, have purchased or 
acquired interestsin the property. Powers v. Harris, 
98 Ala. 410; Jones v. Phelps, 33 Ark. 465; Winton v. 
Hart, 89 Conn. 16; Pool v. Lewis, 41 Ga. 162, 5 Am. 
Rep. 526; Roberts v. Davis, 72 Ga. 819; Osborne v. 
Elder, 65 Ga. 360; Miles v. Lefi, 60 Iowa, 168; Stewart 









v. Munford, 91 Ill. 58; Bobbitt v. Shryer, 70 Ind. 518; 
Alexander vy. Ellison, 79 Ky. 148; Sebright y. Moore, 
83 Mich. 92; Chapman v. Pingree, 67 Me. 198; Rice y, 
Bunce, 49 Mo. 231, 8 Am. Rep. 129; Hawkins y, 
Methodist Church, 23 Minn. 256; Horn v. Cole, 51 N, 
H. 287; Howland v. Woodruff, 60 N. Y. 73; Redman 
v. Graham, 80 N. C. 281; Burton’s Appeal, 93 Pa. St, 
214; Dunlap v. Gooding, 22 S.C. 248; Kirk v. Ham- 
ilton, 102 U. S. 68. Pickard v. Sears, 6 Ad. & E. 469, is 
the leading English case on equitable estoppel. The 
rule applies where the owner of an unnegotiable 
chose in action confers upon another, the apparent, 
absolute ownership, and the latter sells the same to 
an innocent purchaser for value. Hentz v. Miller, 94 
N. Y. 64; Moore v. Met. Bank, 55 N. Y. 41; Combes y, 
Chandler, 38 Ohio St. 178. The very recent case of 
O’Conner’s Admr. v. Clark (Pa.), 32 Atl. Rep. 1029, 
170 Pa. St. 318, is in the facts involved, very similar to 
the principal case herein, and though at first glance 
the conelusion of the court in the Pennsylvania case 
seems to be opposed to the holding of the Connecticut 
court, astudy of both will easily reveal the distin- 
guishing feature. In the Pennsylvania case it was 
held that where the owner ofa wagon allowed an- 
other to paint his name and occupation thereon for 
the purpose of inducing the public to believe that it 
was the property of such person, the owner is es- 
topped to deny the title of such person as against one 
who, acting with due caution, and good faith, and be- 
ing thus misled as to the ownership, buys it of such 
person parting with value therefor. The following 
are some ofthe very recent cases on the subject of 
estoppel by negligence in clothing a person with title 
and authority as to personal property: A father who 
is present when his son executes a mortgage on per- 
sonal property, and who has previously informed the 
mortgagees that he has given the property to the son 
to enable him to mortgage it for supplies to ~ akea 
crop, is estopped, as against the mortgagees, from as- 
serting that the gift had not been completed by a 
technical delivery of the property. Foreman v. Weil 
(Ala.), 12 South. Rep. 815. The mere fact that the 
owner of property has intrusted the possession of it 
to another will not estop him from asserting his own- 
ership against one who purchases from the builee in 
the belief that such bailee was the owner. Baker v. 
Taylor (Minn.),55 N. W. Rep. 823. Where the owner 
of ahorse putsit in the possession of another, who, 
with the knowledge of the owner, puts the horse to 
board at a livery stable, it is a question for the jury 
whether the owner is estopped to assert his title as 
against third persons who dealt on the apparent own- 
ership ofthe person in whose possession the owner 
had placed the horse. Brainard v. Knapp (City Ct. 

“N. Y.), 29 N. Y. S. 678, 9 Misc. Rep. 206. The owner 

of the furniture in a barber shop does not, by merely 
allowing the same to stay there for use, hold it out a8 

a basis for giving credit to the occupants of the shop, 
whether they be conducting business on their own ac- 

count or forhim. Giannone y. Fleetwood (Ga.), 21 
S. E. Rep. 76, 93 Ga. 491. One taking, as security for 
a debt, a bill of sale of goods to arrive from a foreign 
port, without asking for the bill of lading thereof, 
held estopped, by presumed assent to the issue of the 
bill of lading, and by laches in applying for it, to 
claim the goods, as against one subsequently making 
advances, in good faith, to the same person, on the as- 
signment and delivery by him of such bill of lading. 
Pollard v. Reardon, 65 Fed. Rep. 848, 18 C. C. A. 171. 

One who allows his daughter to conduct a business in 
her own name, and tobe held out to commercial 
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as owner thereof, is estopped to assert title to the 
stock in trade as against one to whom she mortgaged 
it without notice of the father’s interest. Rogers v. 
Robinson (Mich.), 62 N. W. Rep. 402. Where a son 
bought a horse, and mortgaged a horse owned by his 
father to secure the price, the fact that before the son 
made the purchase the father told the mortgagee that 
the son had a horse like the mortgagee’s, wanted an- 
other, and would give the mortgagee a good deal, is 
not sufficient to estop the father to set up title against 
one taking his horse under the mortgage. Barney v. 
Rutledge (Mich.), 62 N. W. Rep. 369. Where a wife 
purchases a retail drug store with her separate prop- 
erty, and permits her husband to carry on the busi- 
ness in his own name, she is not estopped, there be- 
ing no allegation of her insolvency, as against a per- 
son selling goods to the husband on the faith of his 
ownership of the store, to deny the authority of the 
husband to subsequently mortgage the goods to se- 
eure the price, though, after the goods were bought, 
she may have stated to the sellers that they belonged 
to her husband. Kiefer v. Klinsick (Ind. Sup.), 42 
N. E. Rep. 447. Where A, who furnished the money 
to buy a stock of goods, bought them in the name of 
B, and thereafter carried on the business in B’s name 
as manager, ordering and paying for goods in his 
name, signing his name to checks, making credit 
statements in his name, having his name printed on 
the paper on which letters were written to merchants 
who sold goods to the business, and in every way cre- 
ated the false appearance that B was the owner of the 
stock and the business; and attaching creditors, who 
seized the property as B’s property, had sold the 
goods for the unpaid portion of the purchase price of 
which they attached, relying upon the appearance of 
B’s ownership of the stock and of the business so cre- 
ated by A, a portion of the goods being identical goods 
so sold by them to B, A was estopped, as against such 
creditors, from setting up ownership of the goods. 
Peabody v. Lloyds Bankers (N. D.), 68 N. W. Rep. 








BOOK REVIEWS. 


BEACH ON RECEIVERS. 

The first edition of this well known treatise made 
its appearance some ten years ago and by reason of 
its merit and the dearth of text books on a subject 
which was largely of modern origin and growth, was 
received with favor by the profession. The necessity 
of a revision is clearly apparent from the remarkable 
development of the subject and the vast amount of 
litigation involving receiverships within the past 
decade. Mr. Alderson, of the St. Louis Bar, the 
author of avery good work on Judicial Writs and 
Process, was selected by the publishers to eliminate, 
increase and rewrite the original text, with reference 
to the later decisions. While the meritorious features 
ofthe original work of Mr. Beach have been pre- 
served, many important changes have been made in 
the text and notes, and extensive new matter has been 
added to both. Anestimate of the matter added to 
the original edition may be had by considering that 
the pages of the present edition are larger and out- 
number those of the first edition by one hundred 
and forty, while a vast number of additional 
Casee are cited and considered. Many new and 
important sections have been added. The work 
may now be said to be an exhaustive and prac- 





tical presentation of the law of Receivers of In- 
dividuals, Partnerships and Corporations, with spe- 
cial reference to Receivers of Railroads. The subjects 
of Appointment of Receivers, Pleadings, Suits by and 
against Receivers, have received particular attention. 
It is claimed by the publishers, and apparently with 
reason, that the present edition cites much more mat- 
ter and cites many more cases than any other work 
on the subject of Receivers. The labors of Mr. Alder- 
son seem to have been done with great care and 
thoughtful study. The expression of his own views 
upon questions as to which courts have disagreed and 
concerning propositions not yet adjudicated have 
greatly increased the character of the original work 
as a thorough text book. It is a volume of over nine 
hundred pages with a first class index and is hand- 
somely printed and bound. Published by Baker 
Voorhis & Co., New York. 








BOOKS RECEIVED. 


A Treatise on the American Law of Guardianship 
of Minors and Persons of Unsound Mind. By J. 
G. Woerner, Author of “The American Law of 
Administration.”’ Boston: Little, Brown & Com- 
pany. 1897. 

The True Doctrine of Ultra Vires in the Law of Cor- 
porations. Being a Concise Presentation of the 
Doctrine in its Application to the Powers andi 
Liabilities of Private and Municipal Corporations. 
By Reuben A. Reese, Esq., of the Colorado Bar. 
Chicago: T. H. Flood & Company. 1897. 

The American State Reports, Containing the Cases of 
General Value and Authority Subsequent to those 
Contained in the ‘‘American Decisions” and the 
“American Reports,’’ Decided in the Courts of 
Last Resort of the Several States. Selected, Re- 
ported and Annotated by A. C. Freeman and the 
Associate Editors of the ‘‘American Decisions.” 
Vol. LIII. San Francisco: Bancroft-Whitney 
Company, Law Publishers and Law Booksellers. 
1897. ; 

Commentaries on the Laws of England. In Four 
Books. By Sir William Blackstone, Knight, one 
of the Justices of His Majesty’s Court of Common 
Pleas. With Notes Selected from the Editions of 
Archbold, Christian, Coleridge, Chitty, Stewart, 
Kerr and Others; and in Addition, Notes and 
References to all Text Books and Decisions 
Wherein the Commentaries Have been Cited, and 
all Statutes Modifying the Text. By William 
Draper Lewis, Ph.D. Dean of the Department 
of Law of the University of Pennsylvania. Book 
4. Philadelphia: Rees, Welsh & Company. 1897. 








HUMORS OF THE LAW. 


Texas Technicalites.—Bronco Pete—“Yep, dat new 
lawyer got Ike off pretty slick for manslaughter.” 

Texas Tom—“‘How’d ’e do it?” 

Bronco Pete—‘‘Wy, jes ’fore de case went to de 
jury, he discovered dat several pages of de county 
Bible was torn out. Uv course dat made de book in- 
walid; uv course dat made de swearing inwalid; en 
of course dat made de testimony uv seventy-eight 
witnesses inwalid; fer, uy course, de jury couldn’t 
convict Ike on no sech song-en-dance testimony ez 


dat.”’ 
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1. ACCIDENT INSURANCE—Murder of Insured.—Under 
a provision in an accident insurance policy that ‘‘this 
insurance does not cover death resulting from inten- 
tional injuries (inflicted by insured or any other per- 
son),” the company is not liable for death by murder. 
—JOHNSON V. TRAVELERS’ INS. CO., Tex., 398. W. Rep. 
972. 


2. ACTION EX CONTRACTU — Jurisdiction.—An action 
against an express company for the loss of a pack- 
age, in which plaintiff alleges a verbal contract at the 
time of shipment, for a consideration then paid, and 
defendant specially pleads a written contract, is with. 
in Mansf. Dig. Ark. § 4026, par. 1, giving justices of the 
peace concurrent jurisdiction with the circuit court 
*‘in matters of contract’? within the jurisdictional 
amount.—AMERICAN Exp. CO. Vv. LANKFORD, I. T., 39 
8. W. Rep. 817. 


8. ADMINISTRATION—Distribution—Collateral Attack. 
—Code Civ. Proc. § 1666, declares that, on final distri- 
bution of an estate, the decree must name the persons 
and their shares, and shall be conclusive as to the 
rights of parties unless appealed from. Section 1678 
provides that such distribution may be made though 
some ofthe heirs, etc., have conveyed their shares, 








and that such shares must be assigned tothe person 
holding the same: Held, that a decree, after due no. 
tice, distributing to certain heirs a particular tract of 
the community estate, was, inthe absence of an ap. 
peal, conclusive on one to whom the widow had con. 
veyed an undivided half of said tract pending distribu. 
tion.—WILLIAM HILL Co. v. LAWLER, Cal., 48 Pac. Rep, 
828. 


4. ADVERSE POSSESSION — Possession of Guardian,— 
One W left his wife and children in Germany, and 
came to Oregon, where he married another woman, 
and had other children. Upon his death, one 8, who 
had acted as W’s agent in the management of his real 
estate, caused himself to be appointed guardian of W's 
Oregon children, and, as such, held possession of the 
real estate, and applied the rents tothe support of 
these children until their majority, when he turned 
the property overtothem. In the meantime, the Ger. 
man children, who had been informed of their father’s 
remarriage, and one of whom had come to the United 
States, and lived there many years, made no attempt 
for over 20 years to assert any interest in their father’s 
property: Held, that even if 8S, at the time of W’s 
death, knew of the existence of the German children, 
and if he could then have been charged with a trust in 
their behalf, his possession of the real estate as guard- 
ian of the Oregon children was adverse, and ‘any rights 
ofthe German children were barred by their delay.— 
WESTENFELDER V. GREEN, U.S. C. C. (Oreg.), 78 Fed. 
Rep. 892. 


5. APPEAL—Reversal—Remand.—Where the control- 
ling facts in a civil action are conceded by the parties 
in their pleadings or evidence, or both combined with- 
out conflict asto any material fact, so that the error 
of the court lies inthe application of the law to such 
facts, a higher court, after reversing the judgment for 
such error of law, may proceed and render such judg- 
ment as the court below should have rendered upon 
such facts, or remand the cause to the court below for 
such judgment.—MINNEAR V. HALLOWAY, Ohio, 46 N. 
E. Rep. 636. 


6. ARREST — Assault and Battery.—A peace officer 
commits an assault and battery when he uses unnec- 
essary violence in making an arrest.—WALLACE V. 
STATE, Miss., 21 South. Rep. 662. 


7. ASSAULT AND BATTERY — Self-defense.—Every per- 
son has the right to resist an assault with such force 
as is necessary to protect himself, and, where the evi- 
dence showed that defendant struck plaintiff on the 
head with a stick, it was error to charge that, to justify 
the striking onthe ground of self-defense, defendant 
must have had reasonable ground to believe, and must 
have believed, that he was in danger of death or great 
bodily harm from the assault.—THORNTON V. TAYLOR, 
Ky., 39S. W. Rep. 830. 


8. ATTACHMENT — Collusive Attachment.—Where a 
collusive attachment is levied on the property of a 
debtor for the purpose of delaying and defrauding 
other creditors, the claim of the attaching creditor 
will be postponed until the claims of other creditors 
who have intervened and attached the same goods aré 
paid.—INTERSTATE NAT. BANK OF TEXARKANA V. 
STUART, Tex., 39S. W. Rep. 963. 


9. ALTACHMENT—Damages.—In an action for dam- 
ages, actual and exemplary, for wrongfully and mall- 
ciously attaching plaintiff's goods, defendants could 
plead, in mitigation of exemplary damages, that they 
had offered to redeliver the goods.—BILLINGSLEY V- 
HEWETT, Tex., 39S. W. Rep. 953. 


10. BENEFICIAL ASSOCIATIONS—Beneficiaries.—A sis 
ter, who does not live with her brother, and is not de- 
pendent on him for support, is not a member of his 
family, within St. 1882, ch. 224,§ 1, authorizing bene 
ficia] association organized under such statute to pay 
benefits to members and their ‘‘families.”—SMITH V. 
Boston & MAINE RAILROAD RELIEF ASSN., Mass., # 
N. E. Rep. 626. 
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11. BENEVOLENT SOCIETY—Insurance—Beneficiaries. 
—The beneficiary in a certificate of a mutual benefit 
order has no vested interest inthe certificate during 
the life of assured, where the certificate itself, as well 
asthe rules of the order, reserve to assured the ulti- 
mate right of cancellation and disposition ofthe cer- 
tificate.—SORGE v. SUPREME LODGE KNIGHTS OF 
Honor, Tenn., 39S. W. Rep. 853. 

12. BILLS AND NOTES—Promissory Note—Alteration. 
—The words “Guardian of P. Malcom,” written after 
the name ofthe payee ina note, are merely words of 
personal description, not changing the legal effect; 
and hence their addition after the note was signed was 
not a material alteration affecting the validity of the 
note.—CASTO V. EVINGER, Ind., 46 N. E. Rep. 648. 

13. BILLS AND NOTES—Promissory Note—Conditions. 
—Where a note is executed with an agreement that a 
new one shall be substituted when the exact amount 
of the debt is ascertained, a subsequent delivery of the 
new note to the payee renders the original note unen- 
forceable in the hands of one who purchased the same 
after maturity with notice of the agreement.—MUR- 
RAY V. REED, Wash., 48 Pac. Rep. 343. 

14. BILLS AND NOTES—Promissory Note — Defense.— 
While the execution of a note is presumptive evidence 
that the maker owed the amount expressed therein, 
the maker of a note in renewal of a former note may 
show asa defense, against an action thereon, that, 
when the renewal was made, an unsettled account ex- 
isted in his favor against the payee, which it was 
agreed shoul) be credited on the new note when ad- 
justed, and that the account was afterwards adjusted, 
andthe amount due him thereon was larger than the 
amount of the note.—WILLIAMS V. CULVER, Oreg., 48 
Pac. Rep. 365. 

15. BONA FIDE PURCHASER — Notice.—Under Rev. St. 
1895, art. 2544, invalidating conveyances in fraud of 
creditors, and providing that it shall not affect the 
title of a bona fide purchaser without notice of the 
fraud of his grantor, or of the fraud rendering void the 
title of such grantor, and article 4652, providing that 
record of an instrument shall be notice to all persons, 
the record of a constable’s deed under a sale on execu- 
tion levied on the land of the debtor, after he had con- 
veyed it in fraud of the creditor, is notice of the fraud 
to asubsequent purchaser for value.—MCGREGOR V. 
WHITE, Tex., 39S. W. Rep. 1024. 

16. BonpDs—Joint Obligees.—An injunction bond to 
pay ‘‘to the said defendants” such damages as they may 
sustain by reason of the injunction runs to the obligees 
jointly, though their damages are several.—MONTANA 
MINING Co. Vv. ST. LOUIS MINING & MILLING CO. OF 
MONTANA, Mont., 48 Pac. Rep. 305. 

17. BROKERS — Commissions.—A promise to pay a 
commission if a purchaser introduced by the promisee 
“takes 1,500 head of cattle at $17 per head, cash,” may 
be enforced by the promisee, where the purchaser 
agreed to the terms, and was able to comply there- 
with, though his contract with the owner provided for 
payment of one-third cash, and the balance in a note, 
to be secured by mortgage on the cattle, if the owner 
so desired on final delivery.—PRYOR V. JOLLY, Tex., 
39S. W. Rep. 1019. 

18. CARRIERS—Failure to Furnish Cars.—A carrier, 
for breach of contract to furnish cars to plaintiff, 
made with knowledge that he hada contract to de- 
liver to others grain on board the cars at a certain 
price, is liable for the profit which he would have 
made but for such breach.—GULF, ETC. Ry. Co. v. 
Hopes, Tex., 398. W. Rep. 986. 

19. CHATTEL MORTGAGES — Construction.—Where a 
partnership owning personal property situated in two 
different States executes two instruments, each trans- 
ferring the property in one State, they are to be con- 
strued separately, each in accordance with the laws of 
the State, where the property conveyed is situated, 
and the fact that one operates as a gen srl assignment 
cannot affect the construction of the other.—DUNHAM 
Vv. McNatTT, Tex., 39S. W. Rep. 1016. 





20. CONSTITUTIONAL LAW — Taxation.—A city water- 
works plant is not ‘‘public property used for public 
purposes,” within Const. § 170, exempting such prop- 
erty, and only such, from taxation; and therefore 
Special Act May 1, 1886, exempting from taxation the 
water-works of the city of Covington, was repealed by 
implication by Const. § 170, and St. § 4026, enacted 
thereunder.—CITY OF COVINGTON V. COMMONWEALTH, 
Ky., 398. W. Rep. 836. 7 

21. CONTRACT — Parol Evidence to Vary.—The con- 
tract disclosed by a bill of sale, reciting the transfer of 
a half interest in a partnership for a stated price, and 
a note given by the purchaser for the balance of the 
price after paying a part in cash, cannot be varied by 
parol evidence that the purchaser, as part considera- 
tion, assumed the seller’s share of the firm debt.— 
THOMPSON V. BRYANT, Miss., 21 South. Rep. 655. 

22. CONTRACT — Performance.—Under a contract to 
furnish logs to a mill, to be floated tothe mill the next 
spring, if practicable, and, if not, then the spring fol- 
lowing, where it is found that delivery the first spring 
was not practicable, a delivery the second fulfills the 
contract; and no damages are recoverable for the de- 
lay, or for the depreciation in value of the logs during 
the year.—IRISH V. PAULEY, Cal., 48 Pac. Rep. 821. 

23. CONTRACT FOR WORK — Performance. — Where 
work is done and accepted under a special contract 
under seal, though not within the time required by the 
contract while there can be no recovery. by the work- 
man on the contract, the law implies a new contract to 
pay what the work was reasonably worth, and the 
workman, may recover therefor on the common counts 
in assumpsit.—OREM V. KEELTY, Md., 36 Atl. Rep. 1030. 

24. CONTRACT TO FACILITATE DIVORCE.—An agree- 
ment by a wife not to defend a pending action for di- 
vorce is against public policy, and will not support a 
contract by the husband to pay her a stipulated sum 
in lieu of alimony.—SMUTZER V. STIMSON, Colo., 48 
Pac. Rep. 314. 

25. CONTRACT WITH AGENT—Liability of Principal.— 
Where an officer of a corporation obtained money 
from plaintiff by check payable to his individual or- 
der, and, in consideration thereof, transferred his own 
corporate stock to plaintiff, with an agreement that, 
if the business of the corporation paid a certain 
monthly percentage on the stock, plaintiff should 
keep it, otherwise it should be regarded as collateral 
security, and the money refunded with interest, the 
corporation was not bound by the transaction, though 
the money was used for its benefit.—SPERRY V. PITTS- 
BURG SHORT METHOD SMELTING & REFINING CO., Colo., 
48 Pac. Rep. 315. 

26. CRIMINAL EVIDENCE—Bigamy.—On an indictment 
for bigamy the first wife is competent to prove the 
marriage.—STATE V. MBLTON, N. Car., 26 8. E. Rep. 
933. 

27. CRIMINAL EVIDENCE — Forgery — Handwriting.— 
Under Hill’s Ann. Laws, § 765, providing that evidence 
respecting the handwriting may be given by a com- 
parison with writings admitted or treated as genuine 
by the party against whom the evidence is offered, an 
instrument not admitted or treated by defendant as 
genuine cannot be used for the sole purpose of com- 
paring the handwriting with that of another paper 
charged to have been forged.—STATE Vv. TICE, Oreg., 
48 Pac. Rep. 367. 

28. CRIMINAL LAw—False Pretenses.—A false repre- 
sentation by one that he has extraordinary and super- 
natural power to cure is as to an existing fact, and is 
not impaired by making simultaneously a promise to 
exercise the alleged power in the future to cure the 
person to whom the representation is made.—JULES 
v. STATE, Md., 386 Atl. Rep. 1027. 

29. CRIMINAL Law— Former Conviction.—A convic- 
tion for gaming on Sunday, in violation of a city ordi- 
nance forbidding gaming on any day, is a bar to a 
prosecution for the same act, as a violation of Pen. 
Code 1895, art. 198, forbidding gaming on Sunday, un- 
der Code Cr. Proc. 1895, art. 931, providing that no per- 
























































416 


CENTRAL LAW JOURNAL. 


No. 20 








son shall be punished twice for the same act, though 
it be an offense against both a city ordinance and a 
State law.—Davis V. STATE, Tex., 39S. W. Rep. 937. 

80. CRIMINAL Law — Former Jeopardy.—A plea of 
former jeopardy is not supported by proof that a 
former conviction of defendant for the same offense 
was reversed, and the prosecution dismissed, on the 
ground that the information was not filed within the 
time prescribed by statute after defendant’s commit- 
ment.—PEOPLE V. WICKHAM, Cal., 48 Pac. Rep. 329. 

31. CRIMINAL LAw—Homicide—Insanity.—Where in- 
sanity is set up as a defense in a criminal case, the 
test of responsibility is the capacity of the defendant, 
at the time of the doing of the act complained of, to 
distinguish between right and wrong with respect to 
that act.—MACKIN V. STATE, N. J., 36 Atl. Rep. 1040. 

32. CRIMINAL Law — Indictment—Sufliciency. — The 
statutory provision that no indictment shall be held 
insufficient for omitting to state the time at which the 
offense was committed, where time is not of the es- 
sence of the offense, is constitutional.—KETLINE V. 
STATE, N. J., 36 Atl. Rep. 1033. 

33. CRIMINAL Law—Larceny.—A building wherein a 
workman pursues his business and keeps his tools, or 
the products of his labor, though no article is sold or 
offered for sale therein, is a “‘shop,” within Hill’s Ann. 
Laws, § 1764, punishing larceny “in any store, shop,” 
etc.—STATE V. HANLON, Oreg., 48 Pac. Rep. 353. 

34, CRIMINAL LAW Robbery—Bringing Stolen Goods 
into State.—Pen. Code 1895, arts. 951, 952, provide that 
any person who shall commit robbery, and bring the 
proceeds acquired into the State, shall be punished, 
and that it must appear that under the law of the place 
where the property was taken the act would be rob- 
bery: Held, that an indictment charging that defend- 
ant with violence took from the “possession” of a cer- 
tain person property described, does not charge 
robbery under the common law or the statute of the 
place, declaring that robbery is the felonious taking 
of goods from the “person” of another.—SMITH V. 
STATE, Tex., 39S. W. Rep. 933. 

85. CRIMINAL LAW—Unlawful Cohabitation.—A con- 
viction for unlawful cohabitation is not sustained with- 
out evidence of habitual sexual intercourse.—SCHWALL 
Vv. STATE, Miss., 21 South. Rep. 660. 

36. CRIMINAL PRACTICE—Disorderly Conduct—A com 
plaint charging defendant with insulting conduct, by 
peeking in the window of a house on the corner of 
specified streets in the city, sufficiently designates the 
place of offense.—CITY OF GRAND RAPIDS V. WILLIAMS, 
Mich., 70 N. W. Rep. 547. 

37. CRIMINAL PRACTICE — Embezzlement.—When a 
party was intrusted by another with property in one 
parish |of the State,;to be there returned, but, in- 
stead of so returning the property so received in 
trust, the party conceived in that parish the 
intention of fraudulently appropriating the same 
to his own use, and in furtherance of that intention 
took the property to another parish in the State for 
the purpose of there unlawfully and fraudulently sell- 
ing or disposing of the same, and did there and then 
fraudulently dispose of the property and appropriate 
same to his own use, such party is legally subject to 
indictment for embezzlement in the parish where he 
received and was intrusted with the property.—STATE 
Vv. SULLIVAN, La., 21 South. Rep. 688. 

38. CRIMINAL PRACTICE—Indictment—Malicious Mis- 
chief.—The word ‘‘maliciously,” used in a criminal 
statute or indictment, includes willfulness.—FUNDER- 
BURK V. STATE, Miss., 21 South. Rep. 658. 


89. ORIMINAL PRACTICE—Libel.—In an indictment for 
libel, it is the office of an innuendo to express and ren- 
der certain meaning of equivocal or uncertain lan- 
guage, or bring out some latent meaning in the words 
necessary to fix their defamatory character, or to ex- 
plain to whom the defamatory language refers where 
that is left uncertain; but where the words themselves 
are commonly enough understood in a libelous sense, 





to warrant ajury in so applying them, no innuendoes 
need be inserted.—BENTON Vv. STATE, N. J., 36 Atl. Rep, 
1041. 

40. DAMAGES—Contracts.—Loss of profits to be real. 
ized from an enhancement of real estate values by the 
completion of a railroad within a certain time is too 
remote and speculative to be recovered as damage 
for breach of acontract to complete the road within 
such time.—Coos Bay, R. & E. R. & Nav. Co. v. Nos. 
LER, Oreg., 48 Pac. Rep. 361. 


41. DEATH BY WRONGFUL ACT—Negligence.—St, §6, 
enacted to carry into full effect the provision of Const, 
§ 241, giving a right to recover damages ‘‘whenever 
the death of a person shall result from an injury in. 
flicted by negligence or wrongful act,” which statute 
further provides that punitive damages may be re- 
covered ‘‘when the act is willful, or the negligence 
gross,” repeals Gen. St. ch. 57,§3, which made ‘‘will- 
full neglect,” resulting in the death of a person, a de- 
gree of negligence, and authorized the recovery of 
punitive damages therefor; and no right of action 
based on willful neglect now exists.—CLARK’s ADMX. 
v. LOUISVILLE & N. R. Co., Ky., 39 8. W. Rep. 840. 


42. DEED—Reformation.—In a suit to correct a de- 
fective certificate of acknowledgment to a deed, the 
court may, under its authority to grant ‘‘any relief 
consistent with the case made by the complaint, and 
embraced within the issue” (Code Civ. Proc. § 580), cor- 
rect defects in the certificate other than that specified 
in the complaint, if evidence thereof is introduced 
without objection.—POLEDORI v. NEWMAN, Cal., #& 
Pac. Rep. 325. 

43. EASEMENTS — Dominant and Servient Estates.— 
Deeds of adjoining lots in fee to two different persons 
also conveyed to each grantee another lot in the rear 
of that first conveyed, to be improved, in connection 
with the rear lot conveyed to the other grantee, and 
certain adjoining land of the grantor, “as a common 
back yard, unincumbered by any building,” such yard 
to remain for the matual use and benefit of “the 
grantor and grantees, unobstructed by any building or 
other impediment whatsoever:’” Held, that the deeds 
did not create reciprocal negative easements between 
the grantees, in respect to their rear lots, that no 
building should be erected thereon.—GOODWIN V. 
HAMERSLEY, Conn., 36 Atl. Rep. 1065. 


44. Equity—Limitations.—Where, in making parti- 
tion, there was a mistake in lecating the boundary, 
one of the parties thereto who exercised diligence in 
discovering the mistake will not be barred by the run- 
ning of the statute to sue in equity to correct said 
mistake.—OLDHAM V. MEDEARIS, Tex., 398. W. Rep. 
919. 


45. EVIDENCE—Declarations.—In a suit on a contract 
alleged to have been made between plaintiff, defend- 
ant, and athird party, whereby defendant agreed to 
pay plaintiff the proceeds of wood shipped by the third 
party to defendant, to apply onthe debt of the third 
party to plaintiff, the statements of such third party 
to plaintiff that defendant owed him and would pay 
plaintiff, which statements were at the time denied by 
defendant, are inadmissible in evidence.—MCCALLON 
v. COHEN, Tex., 39S. W. Rep. 973. 

46. EVIDENCE—Parol Evidence.—Extrinsic evidence 
may be resorted to for the purpose of explaining an 
ambiguity which is not apparent on the face of & 
written instrument, but which arises from circum- 
stances the existence of which is not disclosed by the 
instrument.—AXFORD V. MEEKS, N. J., 36 Atl. Rep. 
1036. 

47, EXECUTION.—Apn execution on a money judgment 
which fails toname the person whose property is to 
be subjected to its satisfaction is void, under Rev. St. 
1895, art. 2338, which prescribes as one of the requisites 
that, ‘‘if the judgment be for money simply, it shall 
require the officer to satisfy the judgment out of the 
property of the debtor, subject to execution.’”’—CAPs 
Vv. LEACHMAN, Tex., 398. W. Rep. 917. 
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48. EXECUTION — Levy on Railroad Property.—Land 
of a railroad company, forming part of its right of 
way, and on which it has laid its track, which is nec- 
essary to its operation, cannot be sold under execution. 
—McCOLGAN V. BALTIMORE BELT R. Co., Md., 36 Atl. 
‘Rep. 1026. 

49, FORCIBLE ENTRY AND DETAINER.—A lessee of past- 
ure land, who has a fence around 240 acres thereof, 
completed except for the gates, has such actual posses- 
sion of the 240-acre tract as entitles him to maintain 
forcible entry and detainer against one on a portion 
thereof.—WINN v. MCKINNON, Tex., 39S. W. Rep. 965. 

50. FRAUDULENT CONVEYANCES. — A wife who has 
testified, on an issue whether a bill of sale by her hus- 
band to her was without consideration and fraudulent, 
that moueys previously paid by her to her husband 
were intended as loans, and were the consideration 
for the sale, may be cross-examined as to the sources 
from which she received the money to pay for real es- 
tate conveyed to her by her husband several years be- 
fore the alleged loans were made, in order to show the 
relations of the husband and wife in respect to money 
matters. — JANSEN V. MCQUEEN, Mich., 70 N. W. Rep. 
552. 

51. GARNISHMENT — Salary of City Officer. — Though 
Laws 1891, p. 234, makes municipal corporations sub- 
ject to garnishment, the salary of a city officer is not 
subject thereto, since it would be against public policy 
to impair his efficiency, and the presumption is that it 
would thereby be impaired. — LEWIS V. CITY OF DEN- 
VER, Colo., 48 Pac. Rep. 317. 

52. HABEAS CoRPUS—Remand of Prisoner.—An order 
dismissing the writ, and remanding the petitioner to 
custody, was not erroneous where it appeared that the 
petitioner, though holding a consular office under a 
foreign government at the time the writ issued, had 
been removed from office at the time the order was 
entered, as a prisoner is not to be discharged for de- 
fects in the original arrest, where sufficient ground for 
his detention is shown at the time of the hearing.— 
IasIGI V. VAN DE CaRR, U.S.S. C.,178. C. Rep. 595. 

53. HOMESTEAD—Land Outside a City.—The provision 
of Const. art. 16, § 51, exempting as a homestead prop- 
erty used “‘as a place to exercise the calling or busi- 
ness of the head ofthe family,” applies only to urban 
homesteads, and there is no homestead exemption out- 
sideatown or city unless the head of the family re- 
sides, or intends to reside,on some part of the land 
claimed.—EXALL V. SECURITY MORTGAGE & TRUST Co., 
Tex., 39S. W. Rep. 959. é 

54. HOMESTEAD—Mortgage.—Deeds of trust given on 
a business homestead are vaiid in so far as they secure 
Payment of an amount used in discharging a prior 
vendor’s lien, but are void as to the balance of the 
amount for which they were executed.—WINGATE V. 
PEOPLE’sS BUILDING & LOAN SAV. ASSN., Tex., 398. W. 
Rep. 999. 

55. HOMESTEAD — Rights of Widow and Children.— 
Even if the right of homestead cannot be claimed by 
the widow and children where there are no debts, pay- 
ment of all the debts by the administrator out of funds 
belonging either to the estate*or to himself individ- 
ually, before the homestead is claimed, cannot defeat 
the claim.—IN RE WORLEY’sS ESTATE, S. Car., 268. E. 
Rep. 949. 

56. HOMESTEAD — Widow’s Right of Occupancy.—Un- 
der St. § 1707 (Gen. St. ch. 88, art. 18, § 14), providing 
that “the homestead shall be for the use of the widow 
80 long as she occupies the same, and the unmarried 
infant children of the husband shal! be entitled to the 
joint occupancy with her until the youngest unmarried 
child arrives at full age, but the termination of the 
Widow’s occupancy shall not affect the right of the 
children,” a conveyance by a widow of the homestead 
allotted to her extinguishes her rights in the land.— 
FREEMAN V. MILLS, Ky., 39 8. W. Rep. 826. 

57. HUSBAND AND WIFE — Community Debt. —Ona 
divorce and division of the community property be- 
tween a husband and wife,the wife becomes jointly 





liable, to the extent of the property received by her, 
for the payment of a note executed by her husband 
during the marriage, though the husband cannot 
thereafter bind her by a renewal of the note.—GRAND- 
JEAN V. RUNKE, Tex., 39S. W. Rep. 945. 

58. HUSBAND AND WIFE — Community Property. — A 
finding that a wife was married to her husband when 
lands possessed by them at her death were acquired, 
so as to have acommunity interest therein, is sup- 
ported by the presumption, arising under Rev. St. 1879, 
art. 2858, that all effects possessed by a husband and 
wife at the dissolution of the marriage are common 
property.—BYRN V. KLEAS, Tex., 398. W. Rep. 980. 


59. INSURANCE — Evidence.— Where in an action on a 
fire policy, defendant claims that the fire was set by 
plaintiff, evidence as to the conduct of plaintiff, and 
his appearance and statement in respect to the tracks 
running from the fire to his house, and his motive for 
burning the property, is. admissible. — AGNEW v. 
FARMERS’ MUTUAL PROTECTIVE FIRE INS. CO., Wis., 70 
N. W. Rep. 554. 


60. INSURANCE—Policy Payable to Mortgagee.—W here 
a policy on mortgaged property taken out in the name 
of the mortgagor provides that the loss shall be pay- 
able to the mortgagee as his interest may appear, and 
the mortgage debt exceeds the amount of the policy 
and the value of the property, the mortgagee may sue 
on the policy in hisown name.—LOwRY V. INSURANCE 
Co. OF NORTH AMBRICA, Miss., 21 South. Rep. 664. 

61. INSURANCE — Waiver of Proofs of Loss.—Prelimi- 
nary proofs of loss required by the policy may be 
waived by parol.—CITIZENS’ INS. CO. OF PITTSBURG V. 
BLAND, Ky., 39S. W. Rep. 825. 

62. INTOXICATING LIQUORS — Illegal Sales. — On the 
trial of a defendant for an illegal sale of liquorina 
prohibition district, it is conpetent to prove other 
sales to show a system of doing business.—MYERS V. 
STATE, Tex., 39S. W. Rep. 938. 

63. JUDGMENT—Defect of Service. — Where a court of 
competent jurisdiction of the subject-matter recites in 
its judgment that service of summons was had on de- 
fendants, who are subject to its jurisdiction, and the 
judgment is regular on its face, an innocent purchaser 
of property under such judgment will be protected, 
though the judgment be afterwards set aside because, 
in point of fact, service of summons had not been 
made.—HARRISON V. HARGROVE, N. Car., 268. E. Rep. 
936. 

64. JUDGMENTS — Jurisdiction. — No valid judgment 
could be rendered against a defendant who was served 
by the sheriff of the county in which he was living, 
where the citation was issued from and directed to the 
sheriff of another county. — DOUTHIT Vv. MARTIN, Tex., 
398. W. Rep. 944. 

65. JUDGMENTS — Mortgage Foreclosure. — Where a 
chattel mortgagee of notes secured by real-estate mort- 
gages foreclosed both mortgages by action, purchas- 
ing the notes and real estate at the foreclosure sales 
by perinission of court, an action will not lie to enforce 
atrustin favor of the mortgagor as to the excess of 
the amount bid at the sale over the chattel mortgage 
debt, since the decrees in the foreclosure suits are con- 
clusive, in a collateral proceeding, as to the rights of 
the parties.—DUBUQUE V. STICH, Wash., 48 Pac. Rep. 
844. ’ 

66. JUDGMENT. — An allegation in acomplaint on a 
foreign judgment that the court was one of general 
jurisdiction is sufficient to raise a presumption that it 
had jurisdiction of the subject-matter and of defend- 
ant’s person.—GATES V. NEWMAN, Ind., 46N. E. Rep. 
654. 

67. JUDGMENT—Vacation—Mistake.—Where a defend- 
ant, on being served with summons, noted the date 
thereon, and gave it to his attorney, and his pleading 
was served on the day it was due according to such 
date, but on the same date judgment was entered 
against him by default on the return of the sheriff, 
which showed the service to have been made a day 
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earlier, such facts, when shown, with a sufficient affi- 
davit of merits, require the court to vacate the judg- 
ment and default.—MILLER V. CaRR, Cal., 48 Pac. Rep. 
824. 


68. JUDICIAL SALES.—A clerk and master sold land 
under a decree, and took notes for the price. Nothing 
was collected by him, and his successor obtained judg- 
ment on the notes,and sold the land to satisfy the 
same, for cash and without redemption: Held, that 
the second sale was but supplementary to the first, 
and hence the commissions should be divided between 
the two clerks, under Mill. & V. Code, § 5301, subsec. 62, 
as amended by Acts 1898, ch. 4. — MCREYNOLDS V. 
RUDOLPH, Tenn., 39S. W. Rep. 891. 

69. LANDLORD AND TENANT — Leases — Surrender.— 
Where the lessee of an opera house hired for one year 
personal property used in the house, with the right to 
purchase it for acertain amount, and before expira- 
tion of said time notified the lessor of the personalty 
that he was not in possession of the house, it justified 
a finding of surrender of his right to the personalty 
under the lease.—LUDDINGTON V. GOODNOW, Mass., 46 
N. E. Rep. 627. 

70. LANDLORD’S LIEN—Rights of Purchaser.—A land- 
lord cannot enforce his statutory lien upon crops 
raised by his tenant as against a purchaser residing in 
another State, to whom they have been shipped. — 
MILLSAPS V. TATE, Miss., 21 South. Rep. 663. 


71. LANDLORD’S LIEN—Waiver.—A statement by the 
landlord to one who was about to subrent a part of the 
land, that he would not look tothe rent bond for the 
rent, and not tothe subtenant or his crop, was nota 
waiver of the landlord’s lien thereafter accruing 
against such crop.—EWING V. WILLIAMS, Ky., 39S. W. 
Rep. 843. 

72. LIMITATIONS—Action to Cancel Deed.—An action 
to cancel a deed on the ground that it was procured by 
fraud is barred in four years after discovery of the 
fraud, under Sayles’ Civ. St. art. 4207, providing that 
actions other than for recovery of real estate, for which 
no limitation is otherwise prescribed, must be brought 
within four years after the right accrues.—CROW V. 
GROESBECK, Tex., 39S. W. Rep. 1003. 

73. LIMITATIONS—Disabilities.—Though an infant, af- 
ter accrual of her cause of action for real estate, had 
a guardian for seven years before her marriage, which 
was before her majority, she is not barred by failure 
to sue for the land while under guardianship; the 
guardian having no title to the land, and not being lia- 
ble for failure to sue therefor; and it being provided 
by Code, § 148, that if one entitled to sue for real estate 
is under 21 years of age, or is a married woman, such 
person may, notwithstanding the statute of limita- 
tions, commence action within three years after full 
age or discoverture-—CROSS V. CRAVEN, N. Car., 268. 
E. Rep. 940. 

74. LIMITATION—Justice’s Judgment.—The judgment 
of a justice of the peace designated to act as trial jus- 
tice (Pub. St. ch. 155, § 7) is not a “judgment of a court 
of record,” though he is required by section 69 to keep 
a record of his judicial proceedings, and therefore an 
action on such a judgment is net excepted from the 
six years statute of limitations.—MEAD Vv. BOWKER, 
Mass., 46 N. E. Rep. 625. 

75. Lost DEEDS—Presumption—Estoppel.—S acquired 
title in 1835, and no conveyance by him appeared, ex- 
cept a trust deed executed six months later, which 
was to be void on payment of the debt secured within 
six years, but under which no sale appeared to have 
been made. In 1846 an apparent stranger to the title 
executed a trust deed of the premises and other land 
to a friend of S for the benefit of 8 and his children, 
and under authority of the deed the trustee in 1854 
sold the premises, and in 1856, and 1859 sold the other 
lands. The trusteeship and sales were assented to by 
8 and his children: Held, in ejectment by the heirs of 
S, that they were estopped to deny the title of those 
claiming under the trustee, both on the presumption 
ofa lost deed by S, and on the ground that S acquiesced 





in the acts of the trustee.—SCHMITTOU V. McFatt, 
Tenn., 39S. W. Rep. 886. 

76. MAINTENANCE—Alimony Pendente Lite.—Where g 
wife brings jsuit for separate maintenance, a petition 
by her for alimory pendente lite which contains all the 
suggestions which the practice requires in order to 
permit the court to hear the matter, and make such 
such order as is equitable, is sufficient.—DYE Vv. Dyg, 
Colo., 48 Pac. Rep. 313. 

77. MALICIOUS PROSECUTION—Malice—Presumptions, 
—Malice in instituting a prosecution is not inferred, ag 
a matter of law, from want of probable cause, but isa 
a question of fact; and therefore a special verdict find. 
ing want of probable cause, but silent as to malice, 
will not support a judgment for plaintiff for malicious 
prosecution.—HELWIG V. BECKNER, Ind., 46 N. E. Rep, 
644. 

78. MANDAMUS—Oflfice.—Where a plaintiff sues for an 
office occupied by another, his remedy is an action in 
the nature of quo warranto. If he sues to be restored 
to an unoccupied office, his remedy is an action fora 
mandamus, and he mustshow that he has a present, 
clear, legal right to the thing claimed, and that it is the 
duty of the defendant to render it to him.—Lyon y. 
COMMISSIONERS OF GRANVILLE COUNTY, N. Car., 26 §, 
E. Rep. 929. 

79. MASTER AND SERVANT—Assumption of Risk.—An 
experienced brakeman, who knows that the railroad 
company has failed to provide rules for the govern- 
ment of yard and train crews, assumes the risk inci- 
dent to such failure.—GULF, (jETC. Co. Vv. WILLIAMS, 
Tex., 39S. W. Rep. 967. 

80. MASTER AND SERVANT—Assumption of Risk.—A 
section hand was ordered to use a hand car after work. 
ing hours, when he was not obliged to obey, and was 
injured through defects in the lever handle, of which 
he had previous knowledge: Held, that he assumed 
the risk.—MCGHEE V. BELL, Ky., 39 S. W. Rep. 823. 

81. MASTER AND SERVANT—Fellow -servants.—W here 
acommon railroad laborer, going to work on a hand 
car with his section foreman, was injured through the 
negligence of the servants in charge of a train, ahd of 
the section foreman in failing to discharge his own 
duty in watching for the approach of the train, the 
railroad company was not liable, as the negligence 
through which the laborer was injured was that of his 
fellow-servants.—MARTIN V. ATCHISON, T. & 8. F.R. 
Co., U. 8. 8. C., 178. C. Rep. 603. 


82. MECHANICS’ LIENS— Claim of Lien.—One employed 
on salary to do such work as may be required, and do- 
ing lienable and non-lienable work indiscriminately, 
is not entitled to a mechanic’s lien.—GETTY Vv. AMES, 
Oreg., 48 Pac. Rep. 355. 

83. MECHANICS’ LIENS — Personal Liability. — Code 
Civ. Proc. § 1183, providing that a building contract 
shall be void if not filed with plans and specifications, 
andthatin such case the labor done and materials 
furnished by all persons except the contractor shall 
be deemed to have been done and furnished ‘‘at the 
personal instance of the owner,” and that the persons 
furnishing them shallehave a lien for their value, does 
not create a contractual relation between the owner 
and subcontractor, whereby the owner can be held 
personally liable for such work and materials, but 
merely affords an opportunity for a lien by complying 
with the statute.—GNEKOW V. CONFER, Cal., 48 Pac. 
Rep. 331. 

84. MORTGAGES — Accelerated Maturity.—Where & 
mortgage, provides that, “if said sum is not paid,when 
the same is due, and if the taxes and assessments are 
not paid, then said (mortgagee) shall be entitled to the 
possession of said premises,” the mortgagee may treat 
the note and mortgage as matured upon the mort- 
gagor’s default in payment of taxes.—JOHNSON V. IR- 
WIN, Wash., 48 Pac. Rep. 345. 

85. MORTGAGE—Action to Foreclose.—W here one who 
is obligated, as between himself and a mortgagor, to 
pay a portion only of the mortgage debt, pays such 
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portion, and afterwards pays the balance due, the 
payment does not extinguish the mortgage as to such 
palance.—INGHAM V. WEED, Cal., 48 Pac. Rep. 318. 

8. MORTGAGE—Consideration.—Where a mortgage 
is given to secure a pre-existing debt of a third person 
tothe mortgagee, as well as a present loan by the 
mortgagee, it will be presumed, in the absence of any- 
thing to the contrary, that the new loan is made for 
the purpose of obtaining the security of the mortgage 
tor the antecedent debt; so that the new loan is suffi- 
cient consideration to support; the entire mort- 
gage.—MAYBERRY V. NICHOL, Tenn., 39 8. W. Rep. 
881. 

87. MORTGAGE—Delivery.—A mortgage duly executed 
and submitted to the mortgagee for his inspection, 
and by him returned to the mortgagor approved, and 
with instructions to record, is delivered and operative 
notwithstanding the mortgagor failed to have it re. 
corded, and it was not actually recorded until after 
his death.—HERMAN V. CLARK, Tenn., 39 S. W. Rep. 
873. 

88. MORTGAGES — Subrogation.—The ordinary cred- 
itor paying the debt of the mortgage creditor is subro- 
gated of right to the mortgage.—ZEIGLER V. HIS CRED- 
1TORS, La., 21 South. Rep. 666. 


89. MORTGAGE TO SURETY—Consideration.—A mort- 
gage is not invalid because given a surety to secure 
him, not only on account of such liability, but also on 
a debt due him from the principal; the debts for which 
he issurety being entitled, however, to be paid first out 
ofthe proceeds of the mortgage.—SIMMONS HARDWARE 
Co. v. THOMAS, Ind., 46 N. E. Rep. 645. 


90. MUNICIPAL BONDS—Signatures.—In the absence 
of any mandatory requirement, by statute or other. 
wise, as to the manner in which bonds issued by a city 
shall be signed, such bonds may be signed by any offi- 
cers of the city whom its governing board designates 
therefor; and upon demurrer to a complaint setting 
up bonds which recite that the city has caused the 
bonds to be signed by certain officers, who have in fact 
signed them, the city cannot urge that they are not 
its bonds because signed by such officers without its 
authority.—GERMAN {ns. CO. V. CITY OF MANNING, U. 
8.0.C., 8. D. (lowa), 78 Fed. Rep. 900. 


91. MUNICIPAL CORPORATIONS — Improvements—Spe- 
cial Tax.—A contractor who has made improvements 
for a city, which by law are to be paid for by a tax on 
contiguous property benefited, is not entitled to the 
enforcement of a tax beyond the benefits accruing to 
the property on which it is levied, and his rights are 
not abridged by an amendment of the law, changing 
the procedure by which the amount of such benefits is 
determined.—PALMER V. CITY OF DANVILLE, IIl., 46 
N. E. Rep. 629. 


92. NATIONAL BANKS—State Taxation of Stock.—Evi- 
dence of the faiiure of the State to tax shares of stock 
in a building and loan association is immaterial in de- 
termining the validity of a State tax on shares of stock 
in a national bank levied under Act Ariz. April 13, 
1898, which, following Rev. St. U. S. § 5219, provides 
that State taxation of such shares shall not be ‘‘at a 
greater rate than is assessed upoa any other moneyed 
capital in the hands of individual citizens;” since the 
limitation applies solely to individuals, associations, 
or\corporations whose business is similar to or parallel 
with that of a national bank in making profit by the 
use of moneyed capital as money.—CONSOLIDSTED 
NAT. BANK OF ARIZONA VY. Pima County, Ariz., 48 Pac. 
Rep. 292. 

98. NEGLIGENCE — Liability of Original Contractor 
and Owner.—In an action against M and others for in- 
juries caused by a hole in the sidewalk, plaintiff al- 
leged that M and the other defendants made the hole, 
and permitted it to remain unprotected. In his answer, 
M confessed it was his legal duty to keep the hole suf- 
ficiently covered, and pleaded that he did so, and, if 
such was not the condition when plaintiff received the 
injury, it was because evil-disposed persons had, 








without his knowledge, removed the covering he had 
put there: Held, that it was not necessary for plaint- 
iff to prove that M or his servants actually caused the 
opening, in order to entitle her to a verdict against 
him.—BAUMEISTER V. MARKHAM, Ky., 398. W. Rep. 844, 


94. NEW TRIAL—Setting Aside Default.—On the set- 
ting aside of a judgment rendered in the absence of a 
party, on the ground of mistake or excusable neglect, 
as authorized by Rev. St. § 2882, itis proper that the 
court should impose as terms the payment of the rea- 
sonable expenses incurred by the adverse party, with- 
out reference tothe amount shown to have been actu- 
ally paid out.—BEHL V. SCHUETT, Wis., 70N. W. Rep. 
559. 

95. OFFICERS—Quo Warranto.—A person who is the 
incumbent of an office, and is entitled to hold it until 
a legal successor is duly qualified, has the right to test 
by quo warranto the eligibility of one taking possession 
of the office under claim of election thereto.—ROANE 
v. MATTHEWS, Miss., 21 South. Rep. 665. 


96. PLEADING—Contributory Negligence.—A general 
allegation that plaintiff was guilty of negligence which 
contributed to the injury, and but for which it would 
not have occurred, is a good plea of contributory neg- 
ligence.—CHESAPBAKE & O. Ry. Co. v. SMITH, Ky., 39 
8. W. Rep. 832. 

97. PLEADING—Corporations—Action for Assessment. 
—In an action for an unpaid assessment on corporate 
stock, or on a note given therefor, plaintiff need not 
allege the legal organization of the corporation, or 
the legality of the subscriptions or of the assessments, 
these being matters of defense.—HARDIN V. MULLIN, 
Wash., 48 Pac. Rep. 349. 

98. PLEDGE OF NOTE — Rights of Assignee.—The as- 
signee of a note as collateral security does not con- 
vert the note, so as to be liable to the assignor, by su- 
ing on it in hisown name.—LUTER V. ROBERTS, Tex., 
398. W. Rep. 1002. 

99. PRINCIPAL AND AGENT — Husband and Wife.—A 
husband may act as the agent of his wife, and the fact 
of hig agency, while not to be presumed from the mar- 
ital relation alone, may be proved as in other cases by 
the acts and words of the wife which show previous 
authorization or subsequent ratification of his acts as 
her agent.—ELLIOTT V. BODINE, N.J., 36 Atl. Rep. 1038. 

100. PRINCIPAL AND AGENT — Ratification.—Ratifica- 
tion by a manufacturer of a contract to purchase, en- 
tered into by its agent, who was authorized merely to 
sell, to enable the agent to sell the manufacturer’s 
goods, is shown by a delay for a month on the part of 
the manufacturer, after notice of the sale, to notify 
the seller of its disaffirmance thereof—several letters 
on other snbjects having passed between the parties 
in the meantime—though the manufacturer did im- 
mediately notify the agent of its dissatisfaction.—E. 
BEMENT & SONS V. ARMSTRONG, Tenn., 39 8. W. Rep. 
899. 

101. PRINCIPAL AND SURETY—Contract for Contribu- 
tion.—Receipts given by execution creditors of an in- 
solvent toa surety on theclaim bond of the insolvent’s 
trustee for creditors, who had bought up the claims of 
the execution creditors for the benefit of himself and 
cosureties, under an agreement for contribution, are 
admissible in a suit by such surety against a cosurety, 
on preof of their execution, as prima facie evidence of 
payment of the claims by plaintiff.—DENNIS V. SANGER, 
Tex., 398. W. Rep. 997. 

102. PUBLIC Lanps — Cutting Timber.—Lands lying 
beyond the tier of townships adjoining those through 
which the right of way of the Denver & Rio Grande 
Railroad extends are not “adjacent,” within the act of 
congress allowing the company to take timber for con- 
struction from public lands ‘‘adjacent” to the right of 
way.—UNITED STATES V. BACHELDOR, N. Mex., 48 Pac. 
Rep. 310. 

108. RAILROAD COMPANY — Negligence.—A rule of a 
railroad prohibiting entry between cars in motion 
te couple or uncouple them, and directing its en_ 
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forcement by those in authority, being uniformly 
disregarded by employees, with knowledge of those in 
authority, aud without steps to enforce compliance 
with it, cannot be set up by the railroad as against lia- 
bility to an employee.—GALVESTON, ETC. Ry. Co. Vv. 
SLINKARD, Tex., 39S. W. Rep. 961. 

104. RAILROAD COMPANY — Obligations of Purchaser. 
—A purchaser of the property and franchises of a rail- 
road company under a decree foreclosing a mortgage 
is not bound to perform the contracts or obligations 
of the debtor company entered into after the mort- 
gage was executed.—SHERWOOD Vv. ATLANTIC & D. R. 
Co., Va., 268. E. Rep. 943. 

105. RAILROAD COMPANY — Stock Killing.—A railroad 
company, except for gross negligence, is not liable for 
killing an animal that enters on its track through a 
gate within a city which has an ordinance prohibiting 
animals from running at large, though the killing is 
outside the city limits.—HOUSTON, ETC. R. Co. Vv. 
NICHOLS, Tex., 398. W. Rep. 954. 

106. RAILROAD COMPANY — Street Railways.—Electric 
street cars have, ina qualified way at least, the right 
of way,as against persons traveling on foot or with 
teams and carriages, inthe same manner as ordinary 
steam railroads have; and all such persons should 
carefully observe the movements of street cars, when 
likely to meet them, and leave them an unobstructed 
passage, as well as they reasonably can.—FLEWELLING 
v. LEWISTON & A. H. R. Co., Me., 36 Atl. Rep. 1056. 


107. RAILROAD COMPANY — Trespass — Negligence.— 
One who obtrudes himself on a railroad train may be 
a trespasser, though the company has notice of such 
obtrusion, and does not object, and no injury is done 
its property.—LITTLEJOHN V. RICHMOND &D. R. Co., 
S. Car., 268. E. Rep. 967. 


108. RECEIVER—Estoppel—Priorities.—Where credit- 
ors of a corporation in the hands of a receiver petition 
the court to give their claims priority over the claims 
of the party procuring the receiver’s appointment, 
they are estopped from claiming at the same time the 
invalidity of the receivership.—MANHATTAN TRUST Co. 
OF NEW YORK V. SEATTLE COAL & IRON CO., Wash., 
48 Pac. Rep. 333. 


109. RELEASE — Payment.—If a creditor accepts from 
his debtor the note of a third person for the pre-exist- 
ing debt, the original debtor is not thereby discharged, 
when such discharge was not intended by the parties. 
—AMERICAN BRICK & TILE CO. V. DRINKHOUSE, N. J., 
36 Atl. Rep. 1034. 

110. REPLEVIN — Evidence—Antenuptial Gift.—In re- 
plevin for a piano claimed by plaintiff as a gift from 
her husband before the marriage, a charge that the 
transaction was not between husband and wife, but 
that ‘‘the same principle of law prevails that would if 
they were husband and wife,’”’ was not prejudicial to 
defendant.— WILLIAMS V. HOEHLE, Wis.,70 N. W. Rep. 
556. 

111. SALES — Fraud — Rescission. — Defendant knew 
that he was insolvent in January, and had ne reason- 
able expectation of becoming able to pay all his debts, 
but continued in business until May, when he assigned, 
During that time he retained about $3,500 from his 
business, which was nearly one-third the proceeds of 
his entire sales during that time. Complainants sold 
him goods in February, March, and April; but at the 
time of the sales his business was apparently prosper- 
ous, and complainants did not know of his insolvency, 
and consequently asked no questions, and defendant 
made no representations. Held, that defendant was 
not shown to have purchased the goods with the 
fraudulent intent not to pay for them.—HALLACHER V. 
HENLEIN, Tenn., 39S. W. Rep. 869. 

112. SALES—Rescission — Fraud.—A bill by a seller to 
rescind the sale on the ground of false rapresentations 
was insufficient where it alleged only that he was in- 
formed by a commercial agency that the buyers had 
represented they were worth acertain amount, when 
in fact they were insolvent, and that, believing the 












statement, he shipped the goods. — DORMan y, 
WEAKLEY, Tenn., 898. W. Rep. 890. 

113. TAXATION—Cotton Grown by Convicts.—The law 
authorizing a tax of one dollar per bale on cotton 
grown within the levee district does not authorize 
such a tax on cotton grown on private lands leased by 
the State within the district, and cultivated by con. 
victs under the direction of the board of control of the 
Mississippi penitentiary, since the product is property 
of the State, and this is expressly exempted from 
taxation. — STATE V. BOARD OF MISSISSIPPI LEVEE 
Comrs., Miss., 21 South. Rep. 661. 


114. TAXATION—Express Companies. — There is noth. 
ing in the federal constitution which prohibits a State 
from taxing at its real value intangible property within 
the State. — ADAMS EXP. CO. V. OHIO STATE AUDITOR, 
U.S. 8. C.,178. C. Rep. 604. 


115. TELEGRAPH COMPANIES — Notice — Damages.—A 
message stating that the sender will give a specified 
price for cattle, and telling the person addressed to 
“get all he can,” charges the telegraph company with 
notice of every incidental fact connected with the 
transaction to which the message refers, and makes it 
liable for loss resulting from non-delivery.—WESTERN 
UNION TEL. CO. V. CARVER, Tex., 39S. W. Rep. 1021. 


116. VENDOR AND PURCHASER—Misrepresentations.— 
On foreclosure of a purchase-money mortgage, defend- 
ant set up an affirmative defense, alleging deceit and 
fraudulent representations as to the future prospects 
of the town in which the land was situated, and as to 
contemplated improvements. It appeared that no 
fiduciary relation existed between vendor and pur- 
chaser, and that the purchaser was an active business 
man: Held, that the purchaser was bound to inquire 
into such representations as were material.—WESsT 
SEATTLE LAND & IMPROVEMENT CO. V. HERREN, Wasb., 
48 Pac. Rep. 341. 

117. VENDOR AND PURCHASER — Mortgages. — A pur- 
chaser who assumes a mortgage, and afterwards pays 
it and obtains a release, is not entitled to subrogation, 
as to the lien thereof, as against a subsequent reg- 
istered mortgage, where it is not proved that he did 
not have actual knowledge of the second mortgage 
when he paid the first. — CAMPBELL Vv. HAMILTON, 
Tenn., 39S. W. Rep. 895. 

118. VENDOR AND PURCHASER — Title. — Where a ven- 
dor agrees to give the purchaser “ta good and sufficient 
title in fee-simple,” the proffered title must be suffi- 
cient, beyond a reasonable doubt, to enable the pur- 
chaser to hold the property in fee-simple. — GRIFFITH 
Vv. MAXFIELD, Ark., 39S. W. Rep. 852. 

119. WATERS—Nuisance — Injunction.—The owner of 
land having a stream running through it may compel 
another to avoid defiling the waters so as to either kill 
or drive away fish therein.—THREATT V. BREWER MIN. 
Co., 8. Car., 268. E. Rep. 970. 

120. WILL — Charitable Bequest — Limitation.—A de- 
vise of land in Texas to a New York corporation, pro- 
hibited by its charter from taking and holding prop- 
erty beyond a certain value, is void where, at the time 
the will takes effect, the corporation owns property of 
the prescribed value.—HOUSE OF MERCY OF NEW YORK 
V. DAVIDSON, Tex., 398. W. Rep. 924. 

121. WILL —- Nature of Estate Devised.—A will devis- 
ing lands and personalty in trust for a minor grand- 
son of testator until he should attain majority, and 
directing the trustee to use only so much ofthe income 
therefrom for the support of the minor as should be 
made necessary by accident or misfortune (the grand- 
son having a father living), and providing that, in case 
of the death of the grandson without heirs of his body, 
the land and property, with all its increase and ac- 
cretions, should go to the children of testator, their 
heirs and assigns, creates a life estate only in the 
grandson on his attaining majority, with remainder in 
fee to his children, ifany, and, if not, to testator’s 
children or their heirs. — ELDRED V. SHAW, Mich., 70 
N. W. Rep. 545. 
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